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Settlements involving only other forms
of relief, including reinstatement, pro-
motion, and prospective salary adjust-
ments, are beyond the scope of this
resolution.

Mr. Speaker, | reserve the balance of
my time.

Mr. FAZIO of California. Mr. Speak-
er, | yield myself such time as | may
consume.

Mr. Speaker, as with the earlier reso-
lution, my friend, the gentleman from
California, the chairman, has accu-
rately described the purpose of this res-
olution. It simply expresses the
House’s desire to be treated the same
as the private sector with respect to in-
formation available to Members to
comply with the Act.

Mr. Speaker, | have no further re-
quests for time, and | yield back the
balance of my time.

Mr. THOMAS. Mr. Speaker, | have no
further request for time, and | yield
back the balance of my time.

The SPEAKER pro tempore (Mr.
RIGGS). The question is on the motion
offered by the gentleman from Califor-
nia [Mr. THomAS] that the House sus-
pend the rules and agree to the resolu-
tion, House Resolution 401.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the reso-
lution was agreed to.

A motion to reconsider was
the table.

laid on

APPROVING FINAL REGULATIONS
APPLICABLE TO JOINT ENTITIES
OF THE HOUSE OF REPRESENTA-
TIVES AND THE SENATE

Mr. THOMAS. Mr. Speaker, | move to
suspend the rules and concur in the
Senate concurrent resolution (S. Con.
Res. 51) to provide for the approval of
final regulations that are applicable to
employing offices that are not employ-
ing offices of the House of Representa-
tives or the Senate, and to covered em-
ployees who are not employees of the
House of Representatives or the Sen-
ate, and that were issued by the Office
of Compliance on January 22, 1996, and
for other purposes.

The Clerk read as follows:

S. CoN. REs. 51

Resolved by the Senate (the House of Rep-
resentatives concurring), That the following
regulations issued by the Office of Compli-
ance on January 22, 1996, and applicable to
employing offices that are not employing of-
fices of the House of Representatives or the
Senate, and to covered employees who are
not employees of the House of Representa-
tives or the Senate, are hereby approved as
follows:

PART 825—FAMILY AND MEDICAL LEAVE

825.1 Purpose and scope

825.2 [Reserved]

Subpart A—What is the Family and Medical
Leave Act, and to Whom Does it Apply
under the Congressional Accountability
Act?

825.100 What

Leave Act?
825.101 What is the purpose of the FMLA?
825.102 When are the FMLA and the CAA ef-
fective for covered employees and em-
ploying offices?

is the Family and Medical
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825.103 How does the FMLA, as made appli-
cable by the CAA, affect leave in
progress on, or taken before, the effec-
tive date of the CAA?

825.104 What employing offices are covered
by the FMLA, as made applicable by the
CAA?

825.105 [Reserved]

825.106 How is “‘joint employment” treated
under the FMLA as made applicable by
the CAA?

825.107—825.109 [Reserved]

825.110 Which employees are ‘“‘eligible”” to
take FMLA leave under these regula-
tions?

825.111 [Reserved]

825.112 Under what kinds of circumstances
are employing offices required to grant
family or medical leave?

825.113 What do ‘‘spouse,” ‘‘parent,”” and
“‘son or daughter’” mean for purposes of
an employee qualifying to take FMLA
leave?

825.114 What is a ‘“‘serious health condition”
entitling an employee to FMLA leave?
825.115 What does it mean that ‘‘the em-
ployee is unable to perform the functions

of the position of the employee”?

825.116 What does it mean that an employee
is ““needed to care for’’ a family member?

825.117 For an employee seeking intermit-
tent FMLA leave or leave on a reduced
leave schedule, what is meant by ‘‘the
medical necessity for’’ such leave?

825.118 What is a ‘““health care provider’?

Subpart B—What Leave Is an Employee En-

titled To Take Under The Family and Med-
ical Leave Act, as Made Applicable by the
Congressional Accountability Act?

825.200 How much leave may an employee
take?

825.201 If leave is taken for the birth of a
child, or for placement of a child for
adoption or foster care, when must the
leave be concluded?

825.202 How much leave may a husband and
wife take if they are employed by the
same employing office?

825.203 Does FMLA leave have to be taken
all at once, or can it be taken in parts?

825.204 May an employing office transfer an
employee to an ‘“‘alternative position’ in
order to accommodate intermittent
leave or a reduced leave schedule?

825.205 How does one determine the amount
of leave used where an employee takes
leave intermittently or on a reduced
leave schedule?

825.206 May an employing office deduct
hourly amounts from an employee’s sal-
ary, when providing unpaid leave under
FMLA, as made applicable by the CAA,
without affecting the employee’s quali-
fication for exemption as an executive,
administrative, or professional em-
ployee, or when utilizing the fluctuating
workweek method for payment of over-
time, under the Fair Labor Standards
Act?

825.207 Is FMLA leave paid or unpaid?

825.208 Under what circumstances may an
employing office designate leave, paid or
unpaid, as FMLA leave and, as a result,
enable leave to be counted against the

employee’s total FMLA leave entitle-
ment?
825.209 Is an employee entitled to benefits

while using FMLA leave?

825.210 How may employees on FMLA leave
pay their share of group health benefit
premiums?

825.211 What special health benefits mainte-
nance rules apply to multi-employer
health plans?

825.212 What are the consequences of an em-
ployee’s failure to make timely health
plan premium payments?
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825.213 May an employing office recover
costs it incurred for maintaining ‘‘group
health plan’’ or other non-health benefits
coverage during FMLA leave?

825.214 What are an employee’s rights on re-
turning to work from FMLA leave?

825.215 What is an equivalent position?

825.216 Are there any limitations on an em-
ploying office’s obligation to reinstate an
employee?

825.217 What is a ‘*key employee’?

825.218 What does ‘‘substantial and grievous
economic injury’ mean?

825.219 What are the rights of a key em-
ployee?

825.220 How are employees protected who
request leave or otherwise assert FMLA
rights?

Subpart C—How Do Employees Learn of
Their Rights and Obligations under the
FMLA, as Made Applicable by the CAA,
and What Can an Employing Office Require
of an Employee?

825.300 [Reserved]

825.301 What notices to employees are re-
quired of employing offices under the
FMLA as made applicable by the CAA?

825.302 What notice does an employee have
to give an employing office when the
need for FMLA leave is foreseeable?

825.303 What are the requirements for an
employee to furnish notice to an employ-
ing office where the need for FMLA leave
is not foreseeable?

825.304 What recourse do employing offices
have if employees fail to provide the re-
quired notice?

825.305 When must an employee provide
medical certification to support FMLA
leave?

825.306 How much information may be re-
quired in medical certifications of a seri-
ous health condition?

825.307 What may an employing office do if
it questions the adequacy of a medical
certification?

825.308 Under what circumstances may an
employing office request subsequent
recertifications of medical conditions?

825.309 What notice may an employing of-
fice require regarding an employee’s in-
tent to return to work?

825.310 Under what circumstances may an
employing office require that an em-
ployee submit a medical certification
that the employee is able (or unable) to
return to work (i.e., a ““fitness-for-duty”’
report)?

825.311 What happens if an employee fails to
satisfy the medical certification and/or
recertification requirements?

825.312 Under what circumstances may an
employing office refuse to provide FMLA
leave or reinstatement to eligible em-
ployees?

Subpart D—What Enforcement Mechanisms

Does the CAA Provide?

825.400 What can employees do who believe
that their rights under the FMLA as
made applicable by the CAA have been
violated?

825.401—825.404 [Reserved]

Subpart E—[Reserved]

Subpart F—What Special Rules Apply to
Employees of Schools?

825.600 To whom do the special rules apply?

825.601 What limitations apply to the tak-
ing of intermittent leave or leave on a
reduced leave schedule?

825.602 What limitations apply to the tak-
ing of leave near the end of an academic
term?

825.603 Is all leave taken during ‘‘periods of
a particular duration” counted against
the FMLA leave entitlement?
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825.604 What special rules apply to restora-
tion to ‘“‘an equivalent position?”
Subpart G—How Do Other Laws, Employing
Office Practices, and Collective Bargaining
Agreements Affect Employee Rights Under
the FMLA as Made Applicable by the CAA?

825.700 What if an employing office provides
more generous benefits than required by
FMLA as Made Applicable by the CAA?

825.701 [Reserved]

825.702 How does FMLA affect anti-discrimi-
nation laws as applied by section 201 of
the CAA?

Subpart H—Definitions

825.800 Definitions

Appendix A to Part 825—[Reserved]

Appendix B to Part 825—cCertification of
Physician or Practitioner

Appendix C to Part 825—[Reserved]

Appendix D to Part 825—Prototype Notice:
Employing Office Response to Employee
Request for Family and Medical Leave

Appendix E to Part 825—[Reserved]

§825.1 Purpose and scope

(a) Section 202 of the Congressional Ac-
countability Act (CAA) (2 U.S.C. 1312) applies
the rights and protections of sections 101
through 105 of the Family and Medical Leave
Act of 1993 (FMLA) (29 U.S.C. 2611-2615) to
covered employees. (The term ‘“‘covered em-
ployee’ is defined in section 101(3) of the
CAA (2 U.S.C. 1301(3)). See §825.800 of these
regulations for that definition.) The purpose
of this part is to set forth the regulations to
carry out the provisions of section 202 of the
CAA.

(b) These regulations are issued by the
Board of Directors, Office of Compliance,
pursuant to sections 202(d) and 304 of the
CAA, which direct the Board to promulgate
regulations implementing section 202 that
are ‘‘the same as substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 202 of the
CAA] except insofar as the Board may deter-
mine, for good cause shown . . . that a modi-
fication of such regulations would be more
effective for the implementation of the
rights and protections under this section.”
The regulations issued by the Board herein
are on all matters for which section 202 of
the CAA requires regulations to be issued.
Specifically, it is the Board’s considered
judgment, based on the information avail-
able to it at the time of the promulgation of
these regulations, that, with the exception of
regulations adopted and set forth herein,
there are no other ‘“‘substantive regulations
promulgated by the Secretary of Labor to
implement the statutory provisions referred
to in subsection (a) [of section 202 of the
CAA].

(c) In promulgating these regulations, the
Board has made certain technical and no-
menclature changes to the regulations as
promulgated by the Secretary. Such changes
are intended to make the provisions adopted
accord more naturally to situations in the
legislative branch. However, by making
these changes, the Board does not intend a
substantive difference between these regula-
tions and those of the Secretary from which
they are derived. Moreover, such changes, in
and of themselves, are not intended to con-
stitute an interpretation of the regulation or
of the statutory provisions of the CAA upon
which they are based.

§825.2 [Reserved]

Subpart A—What is the Family and Medical
Leave Act, and to Whom Does it Apply
under the Congressional Accountability

Act?
§825.100 What is the Family and Medical
Leave Act?

(a) The Family and Medical Leave Act of
1993 (FMLA), as made applicable by the Con-

CONGRESSIONAL RECORD —HOUSE

gressional Accountability Act (CAA), allows
“eligible” employees of an employing office
to take job-protected, unpaid leave, or to
substitute appropriate paid leave if the em-
ployee has earned or accrued it, for up to a
total of 12 workweeks in any 12 months be-
cause of the birth of a child and to care for
the newborn child, because of the placement
of a child with the employee for adoption or
foster care, because the employee is needed
to care for a family member (child, spouse,
or parent) with a serious health condition, or
because the employee’s own serious health
condition makes the employee unable to per-
form the functions of his or her job (see
§825.306(b)(4)). In certain cases, this leave
may be taken on an intermittent basis rath-
er than all at once, or the employee may
work a part-time schedule.

(b) An employee on FMLA leave is also en-
titled to have health benefits maintained
while on leave as if the employee had contin-
ued to work instead of taking the leave. If an
employee was paying all or part of the pre-
mium payments prior to leave, the employee
would continue to pay his or her share dur-
ing the leave period. The employing office,
or a disbursing or other financial office of
the House of Representatives or the Senate
may recover its share only if the employee
does not return to work for a reason other
than the serious health condition of the em-
ployee or the employee’s immediate family
member, or another reason beyond the em-
ployee’s control.

(¢) An employee generally has a right to
return to the same position or an equivalent
position with equivalent pay, benefits and
working conditions at the conclusion of the
leave. The taking of FMLA leave cannot re-
sult in the loss of any benefit that accrued
prior to the start of the leave.

(d) The employing office has a right to 30
days advance notice from the employee
where practicable. In addition, the employ-
ing office may require an employee to sub-
mit certification from a health care provider
to substantiate that the leave is due to the
serious health condition of the employee or
the employee’s immediate family member.
Failure to comply with these requirements
may result in a delay in the start of FMLA
leave. Pursuant to a uniformly applied pol-
icy, the employing office may also require
that an employee present a certification of
fitness to return to work when the absence
was caused by the employee’s serious health
condition (see §825.311(c)). The employing of-
fice may delay restoring the employee to
employment without such certificate relat-
ing to the health condition which caused the
employee’s absence.

§825.101 What is the purpose of the FMLA?

(a) FMLA is intended to allow employees
to balance their work and family life by tak-
ing reasonable unpaid leave for medical rea-
sons, for the birth or adoption of a child, and
for the care of a child, spouse, or parent who
has a serious health condition. The FMLA is
intended to balance the demands of the
workplace with the needs of families, to pro-
mote the stability and economic security of
families, and to promote national interests
in preserving family integrity. It was in-
tended that the FMLA accomplish these pur-
poses in a manner that accommodates the le-
gitimate interests of employers, and in a
manner consistent with the Equal Protec-
tion Clause of the Fourteenth Amendment in
minimizing the potential for employment
discrimination on the basis of sex, while pro-
moting equal employment opportunity for
men and women.

(b) The enactment of FMLA was predicated
on two fundamental concerns ‘‘the needs of
the American workforce, and the develop-
ment of high-performance organizations. In-
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creasingly, America’s children and elderly
are dependent upon family members who
must spend long hours at work. When a fam-
ily emergency arises, requiring workers to
attend to seriously-ill children or parents, or
to newly-born or adopted infants, or even to
their own serious illness, workers need reas-
surance that they will not be asked to
choose between continuing their employ-
ment, and meeting their personal and family
obligations or tending to vital needs at
home.

(c) The FMLA is both intended and ex-
pected to benefit employers as well as their
employees. A direct correlation exists be-
tween stability in the family and productiv-
ity in the workplace. FMLA will encourage
the development of high-performance organi-
zations. When workers can count on durable
links to their workplace they are able to
make their own full commitments to their
jobs. The record of hearings on family and
medical leave indicate the powerful produc-
tive advantages of stable workplace relation-
ships, and the comparatively small costs of
guaranteeing that those relationships will
not be dissolved while workers attend to
pressing family health obligations or their
own serious illness.

§825.102 When are the FMLA and the CAA ef-
fective for covered employees and employing
offices?

(@) The rights and protection of sections
101 through 105 of the FMLA have applied to
certain Senate employees and certain em-
ploying offices of the Senate since August 5,
1993 (see section 501 of FMLA).

(b) The rights and protection of sections
101 through 105 of the FMLA have applied to
any employee in an employment position
and any employment authority of the House
of Representatives since August 5, 1993 (see
section 502 of FMLA).

(c) The rights and protections of sections
101 through 105 of the FMLA have applied to
certain employing offices and covered em-
ployees other than those referred to in para-
graphs (a) and (b) of this section for certain
periods since August 5, 1993 (see, e.g., Title V
of the FMLA, sections 501 and 502).

(d) The provisions of section 202 of the CAA
that apply rights and protections of the
FMLA to covered employees are effective on
January 23, 1996.

(e) The period prior to the effective date of
the application of FMLA rights and protec-
tions under the CAA must be considered in
determining employee eligibility.

§825.103 How does the FMLA, as made appli-
cable by the CAA, affect leave in progress
on, or taken before, the effective date of the
CAA?

(a) An eligible employee’s right to take
FMLA leave began on the date that the
rights and protections of the FMLA first
went into effect for the employing office and
employee (see §825.102(a)). Any leave taken
prior to the date on which the rights and
protections of the FMLA first became effec-
tive for the employing office from which the
leave was taken may not be counted for pur-
poses of the FMLA as made applicable by the
CAA. If leave qualifying as FMLA leave was
underway prior to the effective date of the
FMLA for the employing office from which
the leave was taken and continued after the
FMLA'’s effective date for that office, only
that portion of leave taken on or after the
FMLA’s effective date may be counted
against the employee’s leave entitlement
under the FMLA, as made applicable by the
CAA.

(b) If an employing office-approved leave is
underway when the application of the FMLA
by the CAA takes effect, no further notice
would be required of the employee unless the
employee requests an extension of the leave.
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For leave which commenced on the effective
date or shortly thereafter, such notice must
have been given which was practicable, con-
sidering the foreseeability of the need for
leave and the effective date.

(c) Starting on January 23, 1996, an em-
ployee is entitled to FMLA leave under these
regulations if the reason for the leave is
qualifying under the FMLA, as made appli-
cable by the CAA, even if the event occasion-
ing the need for leave (e.g., the birth of a
child) occurred before such date (so long as
any other requirements are satisfied).

§825.104 What employing offices are covered by
the FMLA, as made applicable by the CAA?

(a) The FMLA, as made applicable by the
CAA, covers all employing offices. As used in
the CAA, the term ‘“employing office”
means—

(1) the personal office of a Member of the
House of Representatives or of a Senator;

(2) a committee of the House of Represent-
atives or the Senate or a joint committee;

(3) any other office headed by a person
with the final authority to appoint, hire, dis-
charge, and set the terms, conditions, or
privileges of the employment of an employee
of the House of Representatives or the Sen-
ate; or

(4) the Capitol Guide Board, the Capitol
Police Board, the Congressional Budget Of-
fice, the Office of the Architect of the Cap-
itol, the Office of the Attending Physician,
the Office of Compliance, and the Office of
Technology Assessment.

(b) [Reserved]

(c) Separate entities will be deemed to be
parts of a single employer for purposes of the
FMLA, as made applicable by the CAA, if
they meet the “‘integrated employer’ test. A
determination of whether or not separate en-
tities are an integrated employer is not de-
termined by the application of any single
criterion, but rather the entire relationship
is to be reviewed in its totality. Factors con-
sidered in determining whether two or more
entities are an integrated employer include:

(i) Common management;

(ii) Interrelation between operations;

(iii) Centralized control of labor relations;
and

(iv) Degree of common financial control.
§825.105 [Reserved]

§825.106 How is ‘‘joint employment’” treated
under the FMLA as made applicable by the
CAA?

(@) Where two or more employing offices
exercise some control over the work or work-
ing conditions of the employee, the employ-
ing offices may be joint employers under
FMLA, as made applicable by the CAA.
Where the employee performs work which si-
multaneously benefits two or more employ-
ing offices, or works for two or more employ-
ing offices at different times during the
workweek, a joint employment relationship
generally will be considered to exist in situa-
tions such as:

(1) Where there is an arrangement between
employing offices to share an employee’s
services or to interchange employees;

(2) Where one employing office acts di-
rectly or indirectly in the interest of the
other employing office in relation to the em-
ployee; or

(3) Where the employing offices are not
completely disassociated with respect to the
employee’s employment and may be deemed
to share control of the employee, directly or
indirectly, because one employing office con-
trols, is controlled by, or is under common
control with the other employing office.

(b) A determination of whether or not a
joint employment relationship exists is not
determined by the application of any single
criterion, but rather the entire relationship
is to be viewed in its totality. For example,
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joint employment will ordinarily be found to
exist when: (1) an employee, who is employed
by an employing office other than the per-
sonal office of a Member of the House of Rep-
resentatives or of a Senator, is under the ac-
tual direction and control of the Member of
the House of Representatives or Senator; or

(2) two or more employing offices employ
an individual to work on common issues or
other matters for both or all of them.

(¢) When employing offices employ a cov-
ered employee jointly, they may designate
one of themselves to be the primary employ-
ing office, and the other or others to be the
secondary employing office(s). Such a des-
ignation shall be made by written notice to
the covered employee.

(d) If an employing office is designated a
primary employing office pursuant to para-
graph (c) of this section, only that employ-
ing office is responsible for giving required
notices to the covered employee, providing
FMLA leave, and maintenance of health ben-
efits. Job restoration is the primary respon-
sibility of the primary employing office, and
the secondary employing office(s) may, sub-
ject to the limitations in §825.216, be respon-
sible for accepting the employee returning
from FMLA leave.

(e) If employing offices employ an em-
ployee jointly, but fail to designate a pri-
mary employing office pursuant to para-
graph (c) of this section, then all of these
employing offices shall be jointly and sever-
ally liable for giving required notices to the
employee, for providing FMLA leave, for as-
suring that health benefits are maintained,
and for job restoration. The employee may
give notice of need for FMLA leave, as de-
scribed in 8§ 825.302 and 825.303, to whichever
of these employing offices the employee
chooses. If the employee makes a written re-
quest for restoration to one of these employ-
ing offices, that employing office shall be
primarily responsible for job restoration, and
the other employing office(s) may, subject to
the limitations in §825.216, be responsible for
accepting the employee returning from
FMLA leave.

§825.107 [Reserved]

§825.108 [Reserved]

§825.109 [Reserved]

§825.110 Which employees are ‘‘eligible’” to
take FMLA leave under these regulations?

(@) An “‘eligible employee’” under these
regulations means a covered employee who
has been employed in any employing office
for 12 months and for at least 1,250 hours of
employment during the previous 12 months.

(b) The 12 months an employee must have
been employed by any employing office need
not be consecutive months. If an employee
worked for two or more employing offices se-
quentially, the time worked will be aggre-
gated to determine whether it equals 12
months. If an employee is maintained on the
payroll for any part of a week, including any
periods of paid or unpaid leave (sick, vaca-
tion) during which other benefits or com-
pensation are provided by the employer (e.g.,
workers’ compensation, group health plan
benefits, etc.), the week counts as a week of
employment. For purposes of determining
whether intermittent/occasional/casual em-
ployment qualifies as ‘“‘at least 12 months,”’
52 weeks is deemed to be equal to 12 months.

(c) If an employee was employed by two or
more employing offices, either sequentially
or concurrently, the hours of service will be
aggregated to determine whether the mini-
mum of 1,250 hours has been reached. Wheth-
er an employee has worked the minimum
1,250 hours of service is determined according
to the principles established under the Fair
Labor Standards Act (FLSA) , as applied by
section 203 of the CAA (2 U.S.C. 1313), for de-
termining compensable hours of work. The
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determining factor is the number of hours an
employee has worked for one or more em-
ploying offices. The determination is not
limited by methods of record-keeping, or by
compensation agreements that do not accu-
rately reflect all of the hours an employee
has worked for or been in service to the em-
ploying office. Any accurate accounting of
actual hours worked may be used. For this
purpose, full-time teachers (see §825.800 for
definition) of an elementary or secondary
school system, or institution of higher edu-
cation, or other educational establishment
or institution are deemed to meet the 1,250
hour test. An employing office must be able
to clearly demonstrate that such an em-
ployee did not work 1,250 hours during the
previous 12 months in order to claim that
the employee is not ‘“‘eligible” for FMLA
leave.

(d) The determinations of whether an em-
ployee has worked for any employing office
for at least 1,250 hours in the previous 12
months and has been employed by any em-
ploying office for a total of at least 12
months must be made as of the date leave
commences. The ‘“‘previous 12 months”
means the 12 months immediately preceding
the commencement of the leave. If an em-
ployee notifies the employing office of need
for FMLA leave before the employee meets
these eligibility criteria, the employing of-
fice must either confirm the employee’s eli-
gibility based upon a projection that the em-
ployee will be eligible on the date leave
would commence or must advise the em-
ployee when the eligibility requirement is
met. If the employing office confirms eligi-
bility at the time the notice for leave is re-
ceived, the employing office may not subse-
quently challenge the employee’s eligibility.
In the latter case, if the employing office
does not advise the employee whether the
employee is eligible as soon as practicable
(i.e., two business days absent extenuating
circumstances) after the date employee eligi-
bility is determined, the employee will have
satisfied the notice requirements and the no-
tice of leave is considered current and out-
standing until the employing office does ad-
vise. If the employing office fails to advise
the employee whether the employee is eligi-
ble prior to the date the requested leave is to
commence, the employee will be deemed eli-
gible. The employing office may not, then,
deny the leave. Where the employee does not
give notice of the need for leave more than
two business days prior to commencing
leave, the employee will be deemed to be eli-
gible if the employing office fails to advise
the employee that the employee is not eligi-
ble within two business days of receiving the
employee’s notice.

(e) The period prior to the effective date of
the application of FMLA rights and protec-
tions under the CAA must be considered in
determining employee’s eligibility.

(f) [Reserved]

§825.111 [Reserved]

§825.112 Under what kinds of circumstances are
employing offices required to grant family or
medical leave?

(a) Employing offices are required to grant
leave to eligible employees:

(1) For birth of a son or daughter, and to
care for the newborn child;

(2) For placement with the employee of a
son or daughter for adoption or foster care;

(3) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition; and

(4) Because of a serious health condition
that makes the employee unable to perform
the functions of the employee’s job.

(b) The right to take leave under FMLA as
made applicable by the CAA applies equally
to male and female employees. A father, as
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well as a mother, can take family leave for
the birth, placement for adoption or foster
care of a child.

(c) Circumstances may require that FMLA
leave begin before the actual date of birth of
a child. An expectant mother may take
FMLA leave pursuant to paragraph (a)(4) of
this section before the birth of the child for
prenatal care or if her condition makes her
unable to work.

(d) Employing offices are required to grant
FMLA leave pursuant to paragraph (a)(2) of
this section before the actual placement or
adoption of a child if an absence from work
is required for the placement for adoption or
foster care to proceed. For example, the em-
ployee may be required to attend counseling
sessions, appear in court, consult with his or
her attorney or the doctor(s) representing
the birth parent, or submit to a physical ex-
amination. The source of an adopted child
(e.g., whether from a licensed placement
agency or otherwise) is not a factor in deter-
mining eligibility for leave for this purpose.

(e) Foster care is 24-hour care for children
in substitution for, and away from, their par-
ents or guardian. Such placement is made by
or with the agreement of the State as a re-
sult of a voluntary agreement between the
parent or guardian that the child be removed
from the home, or pursuant to a judicial de-
termination of the necessity for foster care,
and involves agreement between the State
and foster family that the foster family will
take care of the child. Although foster care
may be with relatives of the child, State ac-
tion is involved in the removal of the child
from parental custody.

(f) In situations where the employer/em-
ployee relationship has been interrupted,
such as an employee who has been on layoff,
the employee must be recalled or otherwise
be re-employed before being eligible for
FMLA leave. Under such circumstances, an
eligible employee is immediately entitled to
further FMLA leave for a qualifying reason.

(g) FMLA leave is available for treatment
for substance abuse provided the conditions
of §825.114 are met. However, treatment for
substance abuse does not prevent an employ-
ing office from taking employment action
against an employee. The employing office
may not take action against the employee
because the employee has exercised his or
her right to take FMLA leave for treatment.
However, if the employing office has an es-
tablished policy, applied in a non-discrimina-
tory manner that has been communicated to
all employees, that provides under certain
circumstances an employee may be termi-
nated for substance abuse, pursuant to that
policy the employee may be terminated
whether or not the employee is presently
taking FMLA leave. An employee may also
take FMLA leave to care for an immediate
family member who is receiving treatment
for substance abuse. The employing office
may not take action against an employee
who is providing care for an immediate fam-
ily member receiving treatment for sub-
stance abuse.

§825.113 What do ‘‘spouse,” ‘‘parent,” and
“son or daughter’”” mean for purposes of an
employee qualifying to take FMLA leave?

(a) Spouse means a husband or wife as de-
fined or recognized under State law for pur-
poses of marriage in the State where the em-
ployee resides, including common law mar-
riage in States where it is recognized.

(b) Parent means a biological parent or an
individual who stands or stood in loco
parentis to an employee when the employee
was a son or daughter as defined in (c) below.
This term does not include parents “in law”’.

(c) Son or daughter means a biological,
adopted, or foster child, a stepchild, a legal
ward, or a child of a person standing in loco
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parentis, who is either under age 18, or age 18
or older and ‘‘incapable of self-care because
of a mental or physical disability.”

(1) “Incapable of self-care’” means that the
individual requires active assistance or su-
pervision to provide daily self-care in three
or more of the “‘activities of daily living”
(ADLs) or “‘instrumental activities of daily
living”” (IADLs). Activities of daily living in-
clude adaptive activities such as caring ap-
propriately for one’s grooming and hygiene,
bathing, dressing and eating. Instrumental
activities of daily living include cooking,
cleaning, shopping, taking public transpor-
tation, paying bills, maintaining a residence,
using telephones and directories, using a
post office, etc.

(2) ““Physical or mental disability’”” means
a physical or mental impairment that sub-
stantially limits one or more of the major
life activities of an individual. See the Amer-
icans with Disabilities Act (ADA), as made
applicable by section 201(a)(3) of the CAA (2
U.S.C. 1311(a)(3)).

(3) Persons who are ‘“‘in loco parentis’ in-
clude those with day-to-day responsibilities
to care for and financially support a child or,
in the case of an employee, who had such re-
sponsibility for the employee when the em-
ployee was a child. A biological or legal rela-
tionship is not necessary.

(d) For purposes of confirmation of family
relationship, the employing office may re-
quire the employee giving notice of the need
for leave to provide reasonable documenta-
tion or statement of family relationship.
This documentation may take the form of a
simple statement from the employee, or a
child’s birth certificate, a court document,
etc. The employing office is entitled to exam-
ine documentation such as a birth certifi-
cate, etc., but the employee is entitled to the
return of the official document submitted for
this purpose.

§825.114 What is a ‘“‘serious health condition”
entitling an employee to FMLA leave?

(a) For purposes of FMLA, “‘serious health
condition” entitling an employee to FMLA
leave means an illness, injury, impairment,
or physical or mental condition that in-
volves:

(1) Inpatient care (i.e., an overnight stay) in
a hospital, hospice, or residential medical
care facility, including any period of incapac-
ity (for purposes of this section, defined to
mean inability to work, attend school or per-
form other regular daily activities due to the
serious health condition, treatment therefor,
or recovery therefrom), or any subsequent
treatment in connection with such inpatient
care; or

(2) Continuing treatment by a health care
provider. A serious health condition involv-
ing continuing treatment by a health care
provider includes any one or more of the fol-
lowing:

(i) A period of incapacity (i.e., inability to
work, attend school or perform other regular
daily activities due to the serious health
condition, treatment therefor, or recovery
therefrom) of more than three consecutive
calendar days, and any subsequent treat-
ment or period of incapacity relating to the
same condition, that also involves:

(A) Treatment two or more times by a
health care provider, by a nurse or physi-
cian’s assistant under direct supervision of a
health care provider, or by a provider of
health care services (e.g., physical therapist)
under orders of, or on referral by, a health
care provider; or

(B) Treatment by a health care provider on
at least one occasion which results in a regi-
men of continuing treatment under the su-
pervision of the health care provider.

(ii) Any period of incapacity due to preg-
nancy, or for prenatal care.
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(iii) Any period of incapacity or treatment
for such incapacity due to a chronic serious
health condition. A chronic serious health
condition is one which:

(A) Requires periodic visits for treatment
by a health care provider, or by a nurse or
physician’s assistant under direct super-
vision of a health care provider;

(B) Continues over an extended period of
time (including recurring episodes of a single
underlying condition); and

(C) May cause episodic rather than a con-
tinuing period of incapacity (e.g., asthma,
diabetes, epilepsy, etc.).

(iv) A period of incapacity which is perma-
nent or long-term due to a condition for
which treatment may not be effective. The
employee or family member must be under
the continuing supervision of, but need not
be receiving active treatment by, a health
care provider. Examples include Alzheimer’s,
a severe stroke, or the terminal stages of a
disease.

(v) Any period of absence to receive mul-
tiple treatments (including any period of re-
covery therefrom) by a health care provider
or by a provider of health care services under
orders of, or on referral by, a health care
provider, either for restorative surgery after
an accident or other injury, or for a condi-
tion that would likely result in a period of
incapacity of more than three consecutive
calendar days in the absence of medical
intervention or treatment, such as cancer
(chemotherapy, radiation, etc.), severe ar-
thritis (physical therapy), kidney disease (di-
alysis).

(b) Treatment for purposes of paragraph (a)
of this section includes (but is not limited
to) examinations to determine if a serious
health condition exists and evaluations of
the condition. Treatment does not include
routine physical examinations, eye examina-
tions, or dental examinations. Under para-
graph (a)(2)(i)(B), a regimen of continuing
treatment includes, for example, a course of
prescription medication (e.g., an antibiotic)
or therapy requiring special equipment to re-
solve or alleviate the health condition (e.g.,
oxygen). A regimen of continuing treatment
that includes the taking of over-the-counter
medications such as aspirin, antihistamines,
or salves; or bed-rest, drinking fluids, exer-
cise, and other similar activities that can be
initiated without a visit to a health care pro-
vider, is not, by itself, sufficient to con-
stitute a regimen of continuing treatment
for purposes of FMLA leave.

(c) Conditions for which cosmetic treat-
ments are administered (such as most treat-
ments for acne or plastic surgery) are not
“‘serious health conditions’ unless inpatient
hospital care is required or unless complica-
tions develop. Ordinarily, unless complica-
tions arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers, head-
aches other than migraine, routine dental or
orthodontia problems, periodontal disease,
etc., are examples of conditions that do not
meet the definition of a serious health condi-
tion and do not qualify for FMLA leave. Re-
storative dental or plastic surgery after an
injury or removal of cancerous growths are
serious health conditions provided all the
other conditions of this regulation are met.
Mental illness resulting from stress or aller-
gies may be serious health conditions, but
only if all the conditions of this section are
met.

(d) Substance abuse may be a serious
health condition if the conditions of this sec-
tion are met. However, FMLA leave may
only be taken for treatment for substance
abuse by a health care provider or by a pro-
vider of health care services on referral by a
health care provider. On the other hand, ab-
sence because of the employee’s use of the
substance, rather than for treatment, does
not qualify for FMLA leave.
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(e) Absences attributable to incapacity
under paragraphs (a)(2)(ii) or (iii) qualify for
FMLA leave even though the employee or
the immediate family member does not re-
ceive treatment from a health care provider
during the absence, and even if the absence
does not last more than three days. For ex-
ample, an employee with asthma may be un-
able to report for work due to the onset of an
asthma attack or because the employee’s
health care provider has advised the em-
ployee to stay home when the pollen count
exceeds a certain level. An employee who is
pregnant may be unable to report to work
because of severe morning sickness.

§825.115 What does it mean that ‘‘the employee
is unable to perform the functions of the po-
sition of the employee’’?

An employee is ‘“‘unable to perform the
functions of the position” where the health
care provider finds that the employee is un-
able to work at all or is unable to perform
any one of the essential functions of the em-
ployee’s position within the meaning of the
Americans with Disabilities Act (ADA), as
made applicable by section 201(a)(3) of the
CAA (2 U.S.C. 1311(a)(3)). An employee who
must be absent from work to receive medical
treatment for a serious health condition is
considered to be unable to perform the essen-
tial functions of the position during the ab-
sence for treatment. An employing office has
the option, in requiring certification from a
health care provider, to provide a statement
of the essential functions of the employee’s
position for the health care provider to re-
view. For purposes of FMLA, the essential
functions of the employee’s position are to
be determined with reference to the position
the employee held at the time notice is given
or leave commenced, whichever is earlier.
§825.116 What does it mean that an employee

is ““needed to care for’’ a family member?

(a) The medical certification provision
that an employee is ‘“needed to care for” a
family member encompasses both physical
and psychological care. It includes situations
where, for example, because of a serious
health condition, the family member is un-
able to care for his or her own basic medical,
hygienic, or nutritional needs or safety, or is
unable to transport himself or herself to the
doctor, etc. The term also includes providing
psychological comfort and reassurance
which would be beneficial to a child, spouse
or parent with a serious health condition
who is receiving inpatient or home care.

(b) The term also includes situations where
the employee may be needed to fill in for
others who are caring for the family mem-
ber, or to make arrangements for changes in
care, such as transfer to a nursing home.

(c) An employee’s intermittent leave or a
reduced leave schedule necessary to care for
a family member includes not only a situa-
tion where the family member’s condition it-
self is intermittent, but also where the em-
ployee is only needed intermittently ‘“‘such
as where other care is normally available, or
care responsibilities are shared with another
member of the family or a third party.
§825.117 For an employee seeking intermittent

FMLA leave or leave on a reduced leave
schedule, what is meant by ‘‘the medical ne-
cessity for’” such leave?

For intermittent leave or leave on a re-
duced leave schedule, there must be a medi-
cal need for leave (as distinguished from vol-
untary treatments and procedures) and it
must be that such medical need can be best
accommodated through an intermittent or
reduced leave schedule. The treatment regi-
men and other information described in the
certification of a serious health condition
(see §825.306) meets the requirement for cer-
tification of the medical necessity of inter-
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mittent leave or leave on a reduced leave
schedule. Employees needing intermittent
FMLA leave or leave on a reduced leave
schedule must attempt to schedule their
leave so as not to disrupt the employing of-
fice’s operations. In addition, an employing
office may assign an employee to an alter-
native position with equivalent pay and ben-
efits that better accommodates the employ-
ee’s intermittent or reduced leave schedule.

§825.118 What is a ‘“health care provider’’?

(@)(1) The term “health care provider”
means:

(i) A doctor of medicine or osteopathy who
is authorized to practice medicine or surgery
(as appropriate) by the State in which the
doctor practices; or

(ii) Any other person determined by the Of-
fice of Compliance to be capable of providing
health care services.

(2) In making a determination referred to
in subparagraph (1)(ii), and absent good
cause shown to do otherwise, the Office of
Compliance will follow any determination
made by the Secretary of Labor (under sec-
tion 101(6)(B) of the FMLA, 29 U.S.C.
2611(6)(B)) that a person is capable of provid-
ing health care services, provided the Sec-
retary’s determination was not made at the
request of a person who was then a covered
employee.

(b) Others ‘‘capable of providing health
care services’ include only:

(1) Podiatrists, dentists, clinical psycholo-
gists, optometrists, and chiropractors (lim-
ited to treatment consisting of manual ma-
nipulation of the spine to correct a sub-
luxation as demonstrated by X-ray to exist)
authorized to practice in the State and per-
forming within the scope of their practice as
defined under State law;

(2) Nurse practitioners, nurse-midwives
and clinical social workers who are author-
ized to practice under State law and who are
performing within the scope of their practice
as defined under State law;

(3) Christian Science practitioners listed
with the First Church of Christ, Scientist in
Boston, Massachusetts. Where an employee
or family member is receiving treatment
from a Christian Science practitioner, an
employee may not object to any requirement
from an employing office that the employee
or family member submit to examination
(though not treatment) to obtain a second or
third certification from a health care pro-
vider other than a Christian Science practi-
tioner except as otherwise provided under
applicable State or local law or collective
bargaining agreement.

(4) Any health care provider from whom an
employing office or the employing office’s
group health plan’s benefits manager will ac-
cept certification of the existence of a seri-
ous health condition to substantiate a claim
for benefits; and

(5) A health care provider listed above who
practices in a country other than the United
States, who is authorized to practice in ac-
cordance with the law of that country, and
who is performing within the scope of his or
her practice as defined under such law.

(c) The phrase ‘“‘authorized to practice in
the State’ as used in this section means that
the provider must be authorized to diagnose
and treat physical or mental health condi-
tions without supervision by a doctor or
other health care provider.

Subpart B—What Leave Is an Employee En-
titled To Take Under the Family and Medi-
cal Leave Act, as Made Applicable by the
Congressional Accountability Act?

§825.200 How much leave may an employee

take?

(a) An eligible employee’s FMLA leave en-
titlement is limited to a total of 12 work-
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weeks of leave during any 12-month period
for any one, or more, of the following rea-
sons:

(1) The birth of the employee’s son or
daughter, and to care for the newborn child;

(2) The placement with the employee of a
son or daughter for adoption or foster care,
and to care for the newly placed child;

(3) To care for the employee’s spouse, son,
daughter, or parent with a serious health
condition; and,

(4) Because of a serious health condition
that makes the employee unable to perform
one or more of the essential functions of his
or her job.

(b) An employing office is permitted to
choose any one of the following methods for
determining the ““12-month period” in which
the 12 weeks of leave entitlement occurs:

(1) The calendar year;

(2) Any fixed 12-month “‘leave year,” such
as a fiscal year or a year starting on an em-
ployee’s “anniversary’’ date;

(3) The 12-month period measured forward
from the date any employee’s first FMLA
leave begins; or

4) A “rolling” 12-month period measured
backward from the date an employee uses
any FMLA leave (except that such measure
may not extend back before the date on
which the application of FMLA rights and
protections first becomes effective for the
employing office; see §825.102).

(c) Under methods in paragraphs (b)(1) and
(b)(2) of this section an employee would be
entitled to up to 12 weeks of FMLA leave at
any time in the fixed 12-month period se-
lected. An employee could, therefore, take 12
weeks of leave at the end of the year and 12
weeks at the beginning of the following year.
Under the method in paragraph (b)(3) of this
section, an employee would be entitled to 12
weeks of leave during the year beginning on
the first date FMLA leave is taken; the next
12-month period would begin the first time
FMLA leave is taken after completion of any
previous 12-month period. Under the method
in paragraph (b)(4) of this section, the “‘roll-
ing”’ 12-month period, each time an employee
takes FMLA leave the remaining leave enti-
tlement would be any balance of the 12
weeks which has not been used during the
immediately preceding 12 months. For exam-
ple, if an employee has taken eight weeks of
leave during the past 12 months, an addi-
tional four weeks of leave could be taken. If
an employee used four weeks beginning Feb-
ruary 1, 1997, four weeks beginning June 1,
1997, and four weeks beginning December 1,
1997, the employee would not be entitled to
any additional leave until February 1, 1998.
However, beginning on February 1, 1998, the
employee would be entitled to four weeks of
leave, on June 1 the employee would be enti-
tled to an additional four weeks, etc.

(d)(1) Employing offices will be allowed to
choose any one of the alternatives in para-
graph (b) of this section provided the alter-
native chosen is applied consistently and
uniformly to all employees. An employing
office wishing to change to another alter-
native is required to give at least 60 days no-
tice to all employees, and the transition
must take place in such a way that the em-
ployees retain the full benefit of 12 weeks of
leave under whichever method affords the
greatest benefit to the employee. Under no
circumstances may a new method be imple-
mented in order to avoid the CAA’s FMLA
leave requirements.

(2) [Reserved]

(e) If an employing office fails to select one
of the options in paragraph (b) of this section
for measuring the 12-month period, the op-
tion that provides the most beneficial out-
come for the employee will be used. The em-
ploying office may subsequently select an
option only by providing the 60-day notice to



H3348

all employees of the option the employing
office intends to implement. During the run-
ning of the 60-day period any other employee
who needs FMLA leave may use the option
providing the most beneficial outcome to
that employee. At the conclusion of the 60-
day period the employing office may imple-
ment the selected option.

(f) For purposes of determining the amount
of leave used by an employee, the fact that
a holiday may occur within the week taken
as FMLA leave has no effect; the week is
counted as a week of FMLA leave. However,
if for some reason the employing office’s ac-
tivity has temporarily ceased and employees
generally are not expected to report for work
for one or more weeks (e.g., a school closing
two weeks for the Christmas/New Year holi-
day or the summer vacation or an employing
office closing the office for repairs), the days
the employing office’s activities have ceased
do not count against the employee’s FMLA
leave entitlement. Methods for determining
an employee’s 12-week leave entitlement are
also described in §825.205.

(9)(1) If employing offices jointly employ
an employee, and if they designate a primary
employer pursuant to §825.106(c), the pri-
mary employer may choose any one of the
alternatives in paragraph (b) of this section
for measuring the 12-month period, provided
that the alternative chosen is applied con-
sistently and uniformly to all employees of
the primary employer including the jointly
employed employee.

(2) If employing offices fail to designated a
primary employer pursuant to §825.106(c), an
employee jointly employed by the employing
offices may, by so notifying one of the em-
ploying offices, select that employing office
to be the primary employer of the employee
for purposes of the application of paragraphs
(d) and (e) of this section.

§825.201 If leave is taken for the birth of a
child, or for placement of a child for adop-
tion or foster care, when must the leave be
concluded?

An employee’s entitlement to leave for a
birth or placement for adoption or foster
care expires at the end of the 12-month pe-
riod beginning on the date of the birth or
placement, unless the employing office per-
mits leave to be taken for a longer period.
Any such FMLA leave must be concluded
within this one-year period.

§825.202 How much leave may a husband and
wife take if they are employed by the same
employing office?

(a) A husband and wife who are eligible for
FMLA leave and are employed by the same
employing office may be limited to a com-
bined total of 12 weeks of leave during any
12-month period if the leave is taken:

(1) for birth of the employee’s son or
daughter or to care for the child after birth;

(2) for placement of a son or daughter with
the employee for adoption or foster care, or
to care for the child after placement; or

(3) to care for the employee’s parent with
a serious health condition.

(b) This limitation on the total weeks of
leave applies to leave taken for the reasons

(c) Where the husband and wife both use a
portion of the total 12-week FMLA leave en-
titlement for one of the purposes in para-
graph (a) of this section, the husband and
wife would each be entitled to the difference
between the amount he or she has taken in-
dividually and 12 weeks for FMLA leave for
a purpose other than those contained in
paragraph (a) of this section. For example, if
each spouse took 6 weeks of leave to care for
a healthy, newborn child, each could use an
additional 6 weeks due to his or her own seri-
ous health condition or to care for a child
with a serious health condition.
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§825.203 Does FMLA leave have to be taken all
at once, or can it be taken in parts?

(a) FMLA leave may be taken ‘“‘intermit-
tently or on a reduced leave schedule’ under
certain circumstances. Intermittent leave is
FMLA leave taken in separate blocks of time
due to a single qualifying reason. A reduced
leave schedule is a leave schedule that re-
duces an employee’s usual number of work-
ing hours per work week, or hours per work-
day. A reduced leave schedule is a change in
the employee’s schedule for a period of time,
normally from full-time to part-time.

(b) When leave is taken after the birth or
placement of a child for adoption or foster
care, an employee may take leave intermit-
tently or on a reduced leave schedule only if
the employing office agrees. Such a schedule
reduction might occur, for example, where
an employee, with the employing office’s
agreement, works part-time after the birth
of a child, or takes leave in several seg-
ments. The employing office’s agreement is
not required, however, for leave during
which the mother has a serious health condi-
tion in connection with the birth of her child
or if the newborn child has a serious health
condition.

(c) Leave may be taken intermittently or
on a reduced leave schedule when medically
necessary for planned and/or unanticipated
medical treatment of a related serious
health condition by or under the supervision
of a health care provider, or for recovery
from treatment or recovery from a serious
health condition. It may also be taken to
provide care or psychological comfort to an
immediate family member with a serious
health condition.

(1) Intermittent leave may be taken for a
serious health condition which requires
treatment by a health care provider periodi-
cally, rather than for one continuous period
of time, and may include leave of periods
from an hour or more to several weeks. Ex-
amples of intermittent leave would include
leave taken on an occasional basis for medi-
cal appointments, or leave taken several
days at a time spread over a period of six
months, such as for chemotherapy. A preg-
nant employee may take leave intermit-
tently for prenatal examinations or for her
own condition, such as for periods of severe
morning sickness. An example of an em-
ployee taking leave on a reduced leave
schedule is an employee who is recovering
from a serious health condition and is not
strong enough to work a full-time schedule.

(2) Intermittent or reduced schedule leave
may be taken for absences where the em-
ployee or family member is incapacitated or
unable to perform the essential functions of
the position because of a chronic serious
health condition even if he or she does not
receive treatment by a health care provider.

(d) There is no limit on the size of an incre-
ment of leave when an employee takes inter-
mittent leave or leave on a reduced leave
schedule. However, an employing office may
limit leave increments to the shortest period
of time that the employing office’s payroll
system uses to account for absences or use of
leave, provided it is one hour or less. For ex-
ample, an employee might take two hours off
for a medical appointment, or might work a
reduced day of four hours over a period of
several weeks while recuperating from an ill-
ness. An employee may not be required to
take more FMLA leave than necessary to ad-
dress the circumstance that precipitated the
need for the leave, except as provided in
§§825.601 and 825.602.

§825.204 May an employing office transfer an
employee to an ‘‘alternative position” in
order to accommodate intermittent leave or
a reduced leave schedule?

(a) If an employee needs intermittent leave
or leave on a reduced leave schedule that is

April 15, 1996

foreseeable based on planned medical treat-
ment for the employee or a family member,
including during a period of recovery from a
serious health condition, or if the employing
office agrees to permit intermittent or re-
duced schedule leave for the birth of a child
or for placement of a child for adoption or
foster care, the employing office may require
the employee to transfer temporarily, during
the period the intermittent or reduced leave
schedule is required, to an available alter-
native position for which the employee is
qualified and which better accommodates re-
curring periods of leave than does the em-
ployee’s regular position. See §825.601 for
special rules applicable to instructional em-
ployees of schools.

(b) Transfer to an alternative position may
require compliance with any applicable col-
lective bargaining agreement and any appli-
cable law (such as the Americans with Dis-
abilities Act, as made applicable by the
CAA). Transfer to an alternative position
may include altering an existing job to bet-
ter accommodate the employee’s need for
intermittent or reduced leave.

(c) The alternative position must have
equivalent pay and benefits. An alternative
position for these purposes does not have to
have equivalent duties. The employing office
may increase the pay and benefits of an ex-
isting alternative position, so as to make
them equivalent to the pay and benefits of
the employee’s regular job. The employing
office may also transfer the employee to a
part-time job with the same hourly rate of
pay and benefits, provided the employee is
not required to take more leave than is
medically necessary. For example, an em-
ployee desiring to take leave in increments
of four hours per day could be transferred to
a half-time job, or could remain in the em-
ployee’s same job on a part-time schedule,
paying the same hourly rate as the employ-
ee’s previous job and enjoying the same ben-
efits. The employing office may not elimi-
nate benefits which otherwise would not be
provided to part-time employees; however,
an employing office may proportionately re-
duce benefits such as vacation leave where
an employing office’s normal practice is to
base such benefits on the number of hours
worked.

(d) An employing office may not transfer
the employee to an alternative position in
order to discourage the employee from tak-
ing leave or otherwise work a hardship on
the employee. For example, a white collar
employee may not be assigned to perform la-
borer’s work; an employee working the day
shift may not be reassigned to the graveyard
shift; an employee working in the head-
quarters facility may not be reassigned to a
branch a significant distance away from the
employee’s normal job location. Any such at-
tempt on the part of the employing office to
make such a transfer will be held to be con-
trary to the prohibited-acts provisions of the
FMLA, as made applicable by the CAA.

(e) When an employee who is taking leave
intermittently or on a reduced leave sched-
ule and has been transferred to an alter-
native position no longer needs to continue
on leave and is able to return to full-time
work, the employee must be placed in the
same or equivalent job as the job he/she left
when the leave commenced. An employee
may not be required to take more leave than
necessary to address the circumstance that
precipitated the need for leave.

§825.205 How does one determine the amount of
leave used where an employee takes leave
intermittently or on a reduced leave sched-
ule?

(a) If an employee takes leave on an inter-
mittent or reduced leave schedule, only the
amount of leave actually taken may be
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counted toward the 12 weeks of leave to
which an employee is entitled. For example,
if an employee who normally works five days
a week takes off one day, the employee
would use 1/5 of a week of FMLA leave. Simi-
larly, if a full-time employee who normally
works 8-hour days works 4-hour days under a
reduced leave schedule, the employee would
use ¥z week of FMLA leave each week.

(b) Where an employee normally works a
part-time schedule or variable hours, the
amount of leave to which an employee is en-
titled is determined on a pro rata or propor-
tional basis by comparing the new schedule
with the employee’s normal schedule. For
example, if an employee who normally works
30 hours per week works only 20 hours a
week under a reduced leave schedule, the
employee’s ten hours of leave would con-
stitute one-third of a week of FMLA leave
for each week the employee works the re-
duced leave schedule.

(c) If an employing office has made a per-
manent or long-term change in the employ-
ee’s schedule (for reasons other than FMLA,
and prior to the notice of need for FMLA
leave), the hours worked under the new
schedule are to be used for making this cal-
culation.

(d) If an employee’s schedule varies from
week to week, a weekly average of the hours
worked over the 12 weeks prior to the begin-
ning of the leave period would be used for
calculating the employee’s normal work-
week.

§825.206 May an employing office deduct hourly
amounts from an employee’s salary, when
providing unpaid leave under FMLA, as
made applicable by the CAA, without affect-
ing the employee’s qualification for exemp-
tion as an executive, administrative, or pro-
fessional employee, or when utilizing the
fluctuating workweek method for payment
of overtime, under the Fair Labor Standards
Act?

(a) Leave taken under FMLA, as made ap-
plicable by the CAA, may be unpaid. If an
employee is otherwise exempt from mini-
mum wage and overtime requirements of the
Fair Labor Standards Act (FLSA), as made
applicable by the CAA, as a salaried execu-
tive, administrative, or professional em-
ployee (under regulations issued by the
Board, at part 541), providing unpaid FMLA-
qualifying leave to such an employee will
not cause the employee to lose the FLSA ex-
emption. This means that under regulations
currently in effect, where an employee meets
the specified duties test, is paid on a salary
basis, and is paid a salary of at least the
amount specified in the regulations, the em-
ploying office may make deductions from
the employee’s salary for any hours taken as
intermittent or reduced FMLA leave within

(b) For an employee paid in accordance
with a fluctuating workweek method of pay-
ment for overtime, where permitted by sec-
tion 203 of the CAA (2 U.S.C. 1313), the em-
ploying office, during the period in which
intermittent or reduced schedule FMLA
leave is scheduled to be taken, may com-
pensate an employee on an hourly basis and
pay only for the hours the employee works,
including time and one-half the employee’s
regular rate for overtime hours. The change
to payment on an hourly basis would include
the entire period during which the employee
is taking intermittent leave, including
weeks in which no leave is taken. The hourly
rate shall be determined by dividing the em-
ployee’s weekly salary by the employee’s
normal or average schedule of hours worked
during weeks in which FMLA leave is not
being taken. If an employing office chooses
to follow this exception from the fluctuating
workweek method of payment, the employ-
ing office must do so uniformly, with respect
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to all employees paid on a fluctuating work-
week basis for whom FMLA leave is taken on
an intermittent or reduced leave schedule
basis. If an employing office does not elect to
convert the employee’s compensation to
hourly pay, no deduction may be taken for
FMLA leave absences. Once the need for
intermittent or reduced scheduled leave is
over, the employee may be restored to pay-
ment on a fluctuating work week basis.

(c) This special exception to the ‘‘salary
basis’ requirements of the FLSA exemption
or fluctuating workweek payment require-
ments applies only to employees of employ-
ing offices who are eligible for FMLA leave,
and to leave which qualifies as (one of the
four types of) FMLA leave. Hourly or other
deductions which are not in accordance with
the Board’s regulations at part 541 or with a
permissible fluctuating workweek method of
payment for overtime may not be taken, for
example, where the employee has not worked
long enough to be eligible for FMLA leave
without potentially affecting the employee’s
eligibility for exemption. Nor may deduc-
tions which are not permitted by the Board’s
regulations at part 541 or by a permissible
fluctuating workweek method of payment
for overtime be taken from such an employ-
ee’s salary for any leave which does not qual-
ify as FMLA leave, for example, deductions
from an employee’s pay for leave required
under an employing office’s policy or prac-
tice for a reason which does not qualify as
FMLA leave, e.g., leave to care for a grand-
parent or for a medical condition which does
not qualify as a serious health condition; or
for leave which is more generous than pro-
vided by FMLA as made applicable by the
CAA, such as leave in excess of 12 weeks in
a year. The employing office may comply
with the employing office’s own policy/prac-
tice under these circumstances and maintain
the employee’s eligibility for exemption or
for the fluctuating workweek method of pay
by not taking hourly deductions from the
employee’s pay, in accordance with FLSA re-
quirements, or may take such deductions,
treating the employee as an ‘“‘hourly” em-
ployee and pay overtime premium pay for
hours worked over 40 in a workweek.

§825.207 Is FMLA leave paid or unpaid?

(a) Generally, FMLA leave is unpaid. How-
ever, under the circumstances described in
this section, FMLA, as made applicable by
the CAA, permits an eligible employee to
choose to substitute paid leave for FMLA
leave. If an employee does not choose to sub-
stitute accrued paid leave, the employing of-
fice may require the employee to substitute
accrued paid leave for FMLA leave.

(b) Where an employee has earned or ac-
crued paid vacation, personal or family
leave, that paid leave may be substituted for
all or part of any (otherwise) unpaid FMLA
leave relating to birth, placement of a child
for adoption or foster care, or care for a
spouse, child or parent who has a serious
health condition. The term ““family leave’ as
used in FMLA refers to paid leave provided
by the employing office covering the particu-
lar circumstances for which the employee
seeks leave for either the birth of a child and
to care for such child, placement of a child
for adoption or foster care, or care for a
spouse, child or parent with a serious health
condition. For example, if the employing of-
fice’s leave plan allows use of family leave to
care for a child but not for a parent, the em-
ploying office is not required to allow ac-
crued family leave to be substituted for
FMLA leave used to care for a parent.

(c) Substitution of paid accrued vacation,
personal, or medical/sick leave may be made
for any (otherwise) unpaid FMLA leave need-
ed to care for a family member or the em-
ployee’s own serious health condition. Sub-
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stitution of paid sick/medical leave may be
elected to the extent the circumstances meet
the employing office’s usual requirements
for the use of sick/medical leave. An employ-
ing office is not required to allow substi-
tution of paid sick or medical leave for un-
paid FMLA leave ‘‘in any situation’ where
the employing office’s uniform policy would
not normally allow such paid leave. An em-
ployee, therefore, has a right to substitute
paid medical/sick leave to care for a seri-
ously ill family member only if the employ-
ing office’s leave plan allows paid leave to be
used for that purpose. Similarly, an em-
ployee does not have a right to substitute
paid medical/sick leave for a serious health
condition which is not covered by the em-
ploying office’s leave plan.

(d)(1) Disability leave for the birth of a
child would be considered FMLA leave for a
serious health condition and counted in the
12 weeks of leave permitted under FMLA as
made applicable by the CAA. Because the
leave pursuant to a temporary disability
benefit plan is not unpaid, the provision for
substitution of paid leave is inapplicable.
However, the employing office may des-
ignate the leave as FMLA leave and count
the leave as running concurrently for pur-
poses of both the benefit plan and the FMLA
leave entitlement. If the requirements to
qualify for payments pursuant to the em-
ploying office’s temporary disability plan
are more stringent than those of FMLA as
made applicable by the CAA, the employee
must meet the more stringent requirements
of the plan, or may choose not to meet the
requirements of the plan and instead receive
no payments from the plan and use unpaid
FMLA leave or substitute available accrued
paid leave.

(2) The FMLA as made applicable by the
CAA provides that a serious health condition
may result from injury to the employee ‘“‘on
or off”” the job. If the employing office des-
ignates the leave as FMLA leave in accord-
ance with §825.208, the employee’s FMLA 12-
week leave entitlement may run concur-
rently with a workers’ compensation absence
when the injury is one that meets the cri-
teria for a serious health condition. As the
workers’ compensation absence is not unpaid
leave, the provision for substitution of the
employee’s accrued paid leave is not applica-
ble. However, if the health care provider
treating the employee for the workers’ com-
pensation injury certifies the employee is
able to return to a “‘light duty job’ but is
unable to return to the same or equivalent
job, the employee may decline the employing
office’s offer of a “‘light duty job”’. As a re-
sult the employee may lose workers’ com-
pensation payments, but is entitled to re-
main on unpaid FMLA leave until the 12-
week entitlement is exhausted. As of the
date workers’ compensation benefits cease,
the substitution provision becomes applica-
ble and either the employee may elect or the
employing office may require the use of ac-
crued paid leave. See also §§825.210(f),
825.216(d), 825.220(d), 825.307(a)(1l) and 825.702
(d) (1) and (2) regarding the relationship be-
tween workers’ compensation absences and
FMLA leave.

(e) Paid vacation or personal leave, includ-
ing leave earned or accrued under plans al-
lowing ‘“‘paid time off,” may be substituted,
at either the employee’s or the employing of-
fice’s option, for any qualified FMLA leave.
No limitations may be placed by the employ-
ing office on substitution of paid vacation or
personal leave for these purposes.

(f) If neither the employee nor the employ-
ing office elects to substitute paid leave for
unpaid FMLA leave under the above condi-
tions and circumstances, the employee will
remain entitled to all the paid leave which is
earned or accrued under the terms of the em-
ploying office’s plan.
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(g) If an employee uses paid leave under
circumstances which do not qualify as FMLA
leave, the leave will not count against the 12
weeks of FMLA leave to which the employee
is entitled. For example, paid sick leave used
for a medical condition which is not a seri-
ous health condition does not count against
the 12 weeks of FMLA leave entitlement.

(h) When an employee or employing office
elects to substitute paid leave (of any type)
for unpaid FMLA leave under circumstances
permitted by these regulations, and the em-
ploying office’s procedural requirements for
taking that kind of leave are less stringent
than the requirements of FMLA as made ap-
plicable by the CAA (e.g., notice or certifi-
cation requirements), only the less stringent
requirements may be imposed. An employee
who complies with an employing office’s less
stringent leave plan requirements in such
cases may not have leave for an FMLA pur-
pose delayed or denied on the grounds that
the employee has not complied with stricter
requirements of FMLA as made applicable
by the CAA. However, where accrued paid va-
cation or personal leave is substituted for
unpaid FMLA leave for a serious health con-
dition, an employee may be required to com-
ply with any less stringent medical certifi-
cation requirements of the employing of-
fice’s sick leave program. See §§825.302(g),
825.305(e) and 825.306(c).

(i) Compensatory time off, if any is author-
ized under applicable law, is not a form of ac-
crued paid leave that an employing office
may require the employee to substitute for
unpaid FMLA leave. The employee may re-
quest to use his/her balance of compensatory
time for an FMLA reason. If the employing
office permits the accrual of compensatory
time to be used in compliance with applica-
ble Board regulations, the absence which is
paid from the employee’s accrued compen-
satory time ‘‘account’” may not be counted
against the employee’s FMLA leave entitle-
ment.

§825.208 Under what circumstances may an em-
ploying office designate leave, paid or un-
paid, as FMLA leave and, as a result, en-
able leave to be counted against the employ-
ee’s total FMLA leave entitlement?

(a) In all circumstances, it is the employ-
ing office’s responsibility to designate leave,
paid or unpaid, as FMLA-qualifying, and to
give notice of the designation to the em-
ployee as provided in this section. In the e.g.,
if the employee is incapacitated, the employ-
ee’s spouse, adult child, parent, doctor, etc.,
may provide notice to the employing office
of the need to take FMLA leave). In any cir-
cumstance where the employing office does
not have sufficient information about the
reason for an employee’s use of paid leave,
the employing office should inquire further
of the employee or the spokesperson to as-
certain whether the paid leave is potentially
FMLA-qualifying.

(1) An employee giving notice of the need
for unpaid FMLA leave must explain the rea-
sons for the needed leave so as to allow the
employing office to determine that the leave
qualifies under the FMLA, as made applica-
ble by the CAA. If the employee fails to ex-
plain the reasons, leave may be denied. In
many cases, in explaining the reasons for a
request to use paid leave, especially when
the need for the leave was unexpected or un-
foreseen, an employee will provide sufficient
information for the employing office to des-
ignate the paid leave as FMLA leave. An em-
ployee using accrued paid leave, especially
vacation or personal leave, may in some
cases not spontaneously explain the reasons
or their plans for using their accrued leave.

(2) As noted in §825.302(c), an employee giv-
ing notice of the need for unpaid FMLA leave
does not need to expressly assert rights
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under the FMLA as made applicable by the
CAA or even mention the FMLA to meet his
or her obligation to provide notice, though
the employee would need to state a qualify-
ing reason for the needed leave. An employee
requesting or notifying the employing office
of an intent to use accrued paid leave, even
if for a purpose covered by FMLA, would not
need to assert such right either. However, if
an employee requesting to use paid leave for
an FMLA-qualifying purpose does not ex-
plain the reason for the leave—consistent
with the employing office’s established pol-
icy or practice—and the employing office de-
nies the employee’s request, the employee
will need to provide sufficient information to
establish an FMLA-qualifying reason for the
needed leave so that the employing office is
aware of the employee’s entitlement (i.e.,
that the leave may not be denied) and, then,
may designate that the paid leave be appro-
priately counted against (substituted for)
the employee’s 12-week entitlement. Simi-
larly, an employee using accrued paid vaca-
tion leave who seeks an extension of unpaid
leave for an FMLA-qualifying purpose will
need to state the reason. If this is due to an
event which occurred during the period of
paid leave, the employing office may count
the leave used after the FMLA-qualifying
event against the employee’s 12-week enti-
tlement.

(b)(1) Once the employing office has ac-
quired knowledge that the leave is being
taken for an FMLA required reason, the em-
ploying office must promptly (within two
business days absent extenuating cir-
cumstances) notify the employee that the
paid leave is designated and will be counted
as FMLA leave. If there is a dispute between
an employing office and an employee as to
whether paid leave qualifies as FMLA leave,
it should be resolved through discussions be-
tween the employee and the employing of-
fice. Such discussions and the decision must
be documented.

(2) The employing office’s notice to the
employee that the leave has been designated
as FMLA leave may be orally or in writing.
If the notice is oral, it shall be confirmed in
writing, no later than the following payday
(unless the payday is less than one week
after the oral notice, in which case the no-
tice must be no later than the subsequent
payday). The written notice may be in any
form, including a notation on the employee’s
pay stub.

(c) If the employing office requires paid
leave to be substituted for unpaid leave, or
that paid leave taken under an existing leave
plan be counted as FMLA leave, this decision
must be made by the employing office within
two business days of the time the employee
gives notice of the need for leave, or, where
the employing office does not initially have
sufficient information to make a determina-
tion, when the employing office determines
that the leave qualifies as FMLA leave if
this happens later. The employing office’s
designation must be made before the leave
starts, unless the employing office does not
have sufficient information as to the em-
ployee’s reason for taking the leave until
after the leave commenced. If the employing
office has the requisite knowledge to make a
determination that the paid leave is for an
FMLA reason at the time the employee ei-
ther gives notice of the need for leave or
commences leave and fails to designate the
leave as FMLA leave (and so notify the em-
ployee in accordance with paragraph (b)), the
employing office may not designate leave as
FMLA leave retroactively, and may des-
ignate only prospectively as of the date of
notification to the employee of the designa-
tion. In such circumstances, the employee is
subject to the full protections of the FMLA,
as made applicable by the CAA, but none of
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the absence preceding the notice to the em-
ployee of the designation may be counted
against the employee’s 12-week FMLA leave
entitlement.

(d) If the employing office learns that
leave is for an FMLA purpose after leave has
begun, such as when an employee gives no-
tice of the need for an extension of the paid
leave with unpaid FMLA leave, the entire or
some portion of the paid leave period may be
retroactively counted as FMLA leave, to the
extent that the leave period qualified as
FMLA leave. For example, an employee is
granted two weeks paid vacation leave for a
skiing trip. In mid-week of the second week,
the employee contacts the employing office
for an extension of leave as unpaid leave and
advises that at the beginning of the second
week of paid vacation leave the employee
suffered a severe accident requiring hos-
pitalization. The employing office may no-
tify the employee that both the extension
and the second week of paid vacation leave
(from the date of the injury) is designated as
FMLA leave. On the other hand, when the
employee takes sick leave that turns into a
serious health condition (e.g., bronchitis that
turns into bronchial pneumonia) and the em-
ployee gives notice of the need for an exten-
sion of leave, the entire period of the serious
health condition may be counted as FMLA
leave.

(e) Employing offices may not designate
leave as FMLA leave after the employee has
returned to work with two exceptions:

(1) If the employee was absent for an
FMLA reason and the employing office did
not learn the reason for the absence until
the employee’s return (e.g., where the em-
ployee was absent for only a brief period),
the employing office may, upon the employ-
ee’s return to work, promptly (within two
business days of the employee’s return to
work) designate the leave retroactively with
appropriate notice to the employee. If leave
is taken for an FMLA reason but the em-
ploying office was not aware of the reason,
and the employee desires that the leave be
counted as FMLA leave, the employee must
notify the employing office within two busi-
ness days of returning to work of the reason
for the leave. In the absence of such timely
notification by the employee, the employee
may not subsequently assert FMLA protec-
tions for the absence.

(2) If the employing office knows the rea-
son for the leave but has not been able to
confirm that the Ileave qualifies under
FMLA, or where the employing office has re-
quested medical certification which has not
yet been received or the parties are in the
process of obtaining a second or third medi-
cal opinion, the employing office should
make a preliminary designation, and so no-
tify the employee, at the time leave begins,
or as soon as the reason for the leave be-
comes known. Upon receipt of the requisite
information from the employee or of the
medical certification which confirms the
leave is for an FMLA reason, the preliminary
designation becomes final. If the medical
certifications fail to confirm that the reason
for the absence was an FMLA reason, the
employing office must withdraw the designa-
tion (with written notice to the employee).

(f) If, before beginning employment with
an employing office, an employee had been
employed by another employing office, the
subsequent employing office may count
against the employee’s FMLA leave entitle-
ment FMLA leave taken from the prior em-
ploying office, except that, if the FMLA
leave began after the effective of these regu-
lations (or if the FMLA leave was subject to
other applicable requirement under which
the employing office was to have designated
the leave as FMLA leave), the prior employ-
ing office must have properly designated the
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leave as FMLA under these regulations or
other applicable requirement.

§825.209 Is an employee entitled to benefits
while using FMLA leave?

(a) During any FMLA leave, the employing
office must maintain the employee’s cov-
erage under the Federal Employees Health
Benefits Program or any group health plan
(as defined in the Internal Revenue Code of
1986 at 26 U.S.C. 5000(b)(1)) on the same con-
ditions as coverage would have been provided
if the employee had been continuously em-
ployed during the entire leave period. All
employing offices are subject to the require-
ments of the FMLA, as made applicable by
the CAA, to maintain health coverage. The
definition of “‘group health plan” is set forth
in §825.800. For purposes of FMLA, the term
“‘group health plan’ shall not include an in-
surance program providing health coverage
under which employees purchase individual
policies from insurers provided that:

(1) no contributions are made by the em-
ploying office;

(2) participation in the program is com-
pletely voluntary for employees;

(3) the sole functions of the employing of-
fice with respect to the program are, without
endorsing the program, to permit the insurer
to publicize the program to employees, to
collect premiums through payroll deductions
and to remit them to the insurer;

(4) the employing office receives no consid-
eration in the form of cash or otherwise in
connection with the program, other than
reasonable compensation, excluding any
profit, for administrative services actually
rendered in connection with payroll deduc-
tion; and,

(5) the premium charged with respect to
such coverage does not increase in the event
the employment relationship terminates.

(b) The same group health plan benefits
provided to an employee prior to taking
FMLA leave must be maintained during the
FMLA leave. For example, if family member
coverage is provided to an employee, family
member coverage must be maintained during
the FMLA leave. Similarly, benefit coverage

(c) If an employing office provides a new
health plan or benefits or changes health
benefits or plans while an employee is on
FMLA leave, the employee is entitled to the
new or changed plan/benefits to the same ex-
tent as if the employee were not on leave.
For example, if an employing office changes
a group health plan so that dental care be-
comes covered under the plan, an employee
on FMLA leave must be given the same op-
portunity as other employees to receive (or
obtain) the dental care coverage. Any other
plan changes (e.g., in coverage, premiums,
deductibles, etc.) which apply to all employ-
ees of the workforce would also apply to an
employee on FMLA leave.

(d) Notice of any opportunity to change
plans or benefits must also be given to an
employee on FMLA leave. If the group
health plan permits an employee to change
from single to family coverage upon the
birth of a child or otherwise add new family
members, such a change in benefits must be
made available while an employee is on
FMLA leave. If the employee requests the
changed coverage it must be provided by the
employing office.

(e) An employee may choose not to retain
group health plan coverage during FMLA
leave. However, when an employee returns
from leave, the employee is entitled to be re-
instated on the same terms as prior to tak-
ing the leave, including family or dependent
coverages, without any qualifying period,
physical examination, exclusion of pre-exist-
ing conditions, etc. See §825.212(c).

(f) Except as required by the Consolidated
Omnibus Budget Reconciliation Act of 1986
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(COBRA) or 5 U.S.C. 8905a, whichever is ap-

plicable, and for ‘“‘key” employees (as dis-

cussed below), an employing office’s obliga-
tion to maintain health benefits during leave

(and to restore the employee to the same or

equivalent employment) under FMLA ceases

if and when the employment relationship
would have terminated if the employee had
not taken FMLA leave (e.g., if the employ-
ee’s position is eliminated as part of a non-
discriminatory reduction in force and the
employee would not have been transferred to
another position); an employee informs the
employing office of his or her intent not to
return from leave (including before starting
the leave if the employing office is so in-
formed before the leave starts); or the em-
ployee fails to return from leave or contin-
ues on leave after exhausting his or her

FMLA leave entitlement in the 12-month pe-

riod.

(9) If a “*key employee’ (see §825.218) does
not return from leave when notified by the
employing office that substantial or grievous
economic injury will result from his or her
reinstatement, the employee’s entitlement
to group health plan benefits continues un-
less and until the employee advises the em-
ploying office that the employee does not de-
sire restoration to employment at the end of
the leave period, or FMLA leave entitlement
is exhausted, or reinstatement is actually
denied.

(h) An employee’s entitlement to benefits
other than group health benefits during a pe-
riod of FMLA leave (e.g., holiday pay) is to
be determined by the employing office’s es-
tablished policy for providing such benefits
when the employee is on other forms of leave
(paid or unpaid, as appropriate).

§825.210 How may employees on FMLA leave
pay their share of group health benefit pre-
miums?

(a) Group health plan benefits must be
maintained on the same basis as coverage
would have been provided if the employee
had been continuously employed during the
FMLA leave period. Therefore, any share of
group health plan premiums which had been
paid by the employee prior to FMLA leave
must continue to be paid by the employee
during the FMLA leave period. If premiums
are raised or lowered, the employee would be
required to pay the new premium rates.
Maintenance of health insurance policies
which are not a part of the employing of-
fice’s group health plan, as described in
§825.209(a), are the sole responsibility of the
employee. The employee and the insurer
should make necessary arrangements for
payment of premiums during periods of un-
paid FMLA leave.

(b) If the FMLA leave is substituted paid
leave, the employee’s share of premiums
must be paid by the method normally used
during any paid leave, presumably as a pay-
roll deduction.

(c) If FMLA leave is unpaid, the employing
office has a number of options for obtaining
payment from the employee. The employing
office may require that payment be made to
the employing office or to the insurance car-
rier, but no additional charge may be added
to the employee’s premium payment for ad-
ministrative expenses. The employing office
may require employees to pay their share of
premium payments in any of the following
ways:

(1) Payment would be due at the same time
as it would be made if by payroll deduction;

(2) Payment would be due on the same
schedule as payments are made under
COBRA or 5 U.S.C. 8905a, whichever is appli-
cable;

(3) Payment would be prepaid pursuant to
a cafeteria plan at the employee’s option;

(4) The employing office’s existing rules for
payment by employees on ‘‘leave without
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pay’ would be followed, provided that such
rules do not require prepayment (i.e., prior
to the commencement of the leave) of the
premiums that will become due during a pe-
riod of unpaid FMLA leave or payment of
higher premiums than if the employee had
continued to work instead of taking leave;
or,

(5) Another system voluntarily agreed to
between the employing office and the em-
ployee, which may include prepayment of
premiums (e.g., through increased payroll de-
ductions when the need for the FMLA leave
is foreseeable).

(d) The employing office must provide the
employee with advance written notice of the
terms and conditions under which these pay-
ments must be made. (See §825.301.)

(e) An employing office may not require
more of an employee using FMLA leave than
the employing office requires of other em-
ployees on “‘leave without pay.”

(f) An employee who is receiving payments
as a result of a workers’ compensation injury
must make arrangements with the employ-
ing office for payment of group health plan
benefits when simultaneously taking unpaid
FMLA leave. See paragraph (c) of this section
and §825.207(d)(2).

§825.211 What special health benefits mainte-
nance rules apply to multi-employer health
plans?

(a) A multi-employer health plan is a plan
to which more than one employer is required
to contribute, and which is maintained pur-
suant to one or more collective bargaining
agreements between employee
organization(s) and the employers.

(b) An employing office under a multi-em-
ployer plan must continue to make contribu-
tions on behalf of an employee using FMLA
leave as though the employee had been con-
tinuously employed, unless the plan contains
an explicit FMLA provision for maintaining
coverage such as through pooled contribu-
tions by all employers party to the plan.

(c) During the duration of an employee’s
FMLA leave, coverage by the group health
plan, and benefits provided pursuant to the
plan, must be maintained at the level of cov-
erage and benefits which were applicable to
the employee at the time FMLA leave com-
menced.

(d) An employee using FMLA leave cannot
be required to use ‘“‘banked’ hours or pay a
greater premium than the employee would
have been required to pay if the employee
had been continuously employed.

(e) As provided in §825.209(f), group health
plan coverage must be maintained for an em-
ployee on FMLA leave until:

(1) the employee’s FMLA leave entitlement
is exhausted;

(2) the employing office can show that the
employee would have been laid off and the
employment relationship terminated; or,

(3) the employee provides unequivocal
tice of intent not to return to work.
§825.212 What are the consequences of an em-

ployee’s failure to make timely health plan
premium payments?

(a)(1) In the absence of an established em-
ploying office policy providing a longer grace
period, an employing office’s obligations to
maintain health insurance coverage cease
under FMLA if an employee’s premium pay-
ment is more than 30 days late. In order to
drop the coverage for an employee whose
premium payment is late, the employing of-
fice must provide written notice to the em-
ployee that the payment has not been re-
ceived. Such notice must be mailed to the
employee at least 15 days before coverage is
to cease, advising that coverage will be
dropped on a specified date at least 15 days
after the date of the letter unless the pay-
ment has been received by that date. If the

no-
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employing office has established policies re-
garding other forms of unpaid leave that pro-
vide for the employing office to cease cov-
erage retroactively to the date the unpaid
premium payment was due, the employing
office may drop the employee from coverage
retroactively in accordance with that policy,
provided the 15-day notice was given. In the
absence of such a policy, coverage for the
employee may be terminated at the end of
the 30-day grace period, where the required
15-day notice has been provided.

(2) An employing office has no obligation
regarding the maintenance of a health insur-
ance policy which is not a ‘“‘group health
plan.”” See §825.209(a).

(3) All other obligations of an employing
office under FMLA would continue; for ex-
ample, the employing office continues to
have an obligation to reinstate an employee
upon return from leave.

(b) The employing office may recover the
employee’s share of any premium payments
missed by the employee for any FMLA leave
period during which the employing office
maintains health coverage by paying the em-
ployee’s share after the premium payment is
missed.

(c) If coverage lapses because an employee
has not made required premium payments,
upon the employee’s return from FMLA
leave the employing office must still restore
the employee to coverage/benefits equivalent
to those the employee would have had if
leave had not been taken and the premium
payment(s) had not been missed, including
family or dependent  coverage. See
§825.215(d)(1)-(5). In such case, an employee
may not be required to meet any qualifica-
tion requirements imposed by the plan, in-
cluding any new preexisting condition wait-
ing period, to wait for an open season, or to
§825.213 May an employing office recover costs

it incurred for maintaining ‘‘group health
plan’’ or other non-health benefits coverage
during FMLA leave?

(@) In addition to the circumstances dis-
cussed in §825.212(b), the share of health plan
premiums paid by or on behalf of the em-
ploying office during a period of unpaid
FMLA leave may be recovered from an em-
ployee if the employee fails to return to
work after the employee’s FMLA leave enti-
tlement has been exhausted or expires, un-
less the reason the employee does not return
is due to:

(1) The continuation, recurrence, or onset
of a serious health condition of the employee
or the employee’s family member which
would otherwise entitle the employee to
leave under FMLA; or

(2) Other circumstances beyond the em-
ployee’s control. Examples of ‘‘other cir-
cumstances beyond the employee’s control”
are necessarily broad. They include such sit-
uations as where a parent chooses to stay
home with a newborn child who has a serious
health condition; an employee’s spouse is un-
expectedly transferred to a job location more
than 75 miles from the employee’s worksite;
a relative or individual other than an imme-
diate family member has a serious health
condition and the employee is needed to pro-
vide care; the employee is laid off while on
leave; or, the employee is a ‘“key employee”
who decides not to return to work upon
being notified of the employing office’s in-
tention to deny restoration because of sub-
stantial and grievous economic injury to the
employing office’s operations and is not rein-
stated by the employing office. Other cir-
cumstances beyond the employee’s control
would not include a situation where an em-
ployee desires to remain with a parent in a
distant city even though the parent no
longer requires the employee’s care, or a par-
ent chooses not to return to work to stay
home with a well, newborn child.
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(3) When an employee fails to return to
work because of the continuation, recur-
rence, or onset of a serious health condition,
thereby precluding the employing office
from recovering its (share of) health benefit
premium payments made on the employee’s
behalf during a period of unpaid FMLA leave,
the employing office may require medical
certification of the employee’s or the family
member’s serious health condition. Such cer-
tification is not required unless requested by
the employing office. The employee is re-
quired to provide medical certification in a
timely manner which, for purposes of this
section, is within 30 days from the date of
the employing office’s request. For purposes
of medical certification, the employee may
use the optional form developed for this pur-
pose (see §825.306(a) and Appendix B of this
part). If the employing office requests medi-
cal certification and the employee does not
provide such certification in a timely man-
ner (within 30 days), or the reason for not re-
turning to work does not meet the test of
other circumstances beyond the employee’s
control, the employing office may recover
100% of the health benefit premiums it paid
during the period of unpaid FMLA leave.

(b) Under some circumstances an employ-
ing office may elect to maintain other bene-
fits, e.g., life insurance, disability insurance,
etc., by paying the employee’s (share of) pre-
miums during periods of unpaid FMLA leave.
For example, to ensure the employing office
can meet its responsibilities to provide
equivalent benefits to the employee upon re-
turn from unpaid FMLA leave, it may be
necessary that premiums be paid continu-
ously to avoid a lapse of coverage. If the em-
ploying office elects to maintain such bene-
fits during the leave, at the conclusion of
leave, the employing office is entitled to re-
cover only the costs incurred for paying the
employee’s share of any premiums whether
or not the employee returns to work.

(c) An employee who returns to work for at
least 30 calendar days is considered to have
“returned’”’ to work. An employee who trans-
fers directly from taking FMLA leave to re-
tirement, or who retires during the first 30
days after the employee returns to work, is
deemed to have returned to work.

(d) When an employee elects or an employ-
ing office requires paid leave to be sub-
stituted for FMLA leave, the employing of-
fice may not recover its (share of) health in-
surance or other non-health benefit pre-
miums for any period of FMLA leave covered
by paid leave. Because paid leave provided
under a plan covering temporary disabilities
(including workers’ compensation) is not un-
paid, recovery of health insurance premiums
does not apply to such paid leave.

(e) The amount that self-insured employ-
ing offices may recover is limited to only the
employing office’s share of allowable “‘pre-
miums” as would be calculated under
COBRA, excluding the 2 percent fee for ad-
ministrative costs.

() When an employee fails to return to
work, any health and non-health benefit pre-
miums which this section of the regulations
permits an employing office to recover are a
debt owed by the non-returning employee to
the employing office. The existence of this
debt caused by the employee’s failure to re-
turn to work does not alter the employing
office’s responsibilities for health benefit
coverage and, under a self-insurance plan,
payment of claims incurred during the pe-
riod of FMLA leave. To the extent recovery
is allowed, the employing office may recover
the costs through deduction from any sums
due to the employee (e.g., unpaid wages, va-
cation pay, etc.), provided such deductions do
not otherwise violate applicable wage pay-
ment or other laws. Alternatively, the em-
ploying office may initiate legal action
against the employee to recover such costs.

April 15, 1996

§825.214 What are an employee’s rights on re-
turning to work from FMLA leave?

(@) On return from FMLA leave, an em-
ployee is entitled to be returned to the same
position the employee held when leave com-
menced, or to an equivalent position with
equivalent benefits, pay, and other terms
and conditions of employment. An employee
is entitled to such reinstatement even if the
employee has been replaced or his or her po-
sition has been restructured to accommodate
the employee’s absence. See also §825.106(e)
for the obligations of employing offices that
are joint employing offices.

(b) If the employee is unable to perform an
essential function of the position because of
a physical or mental condition, including the
continuation of a serious health condition,
the employee has no right to restoration to
another position under the FMLA. However,
the employing office’s obligations may be
governed by the Americans with Disabilities
Act (ADA), as made applicable by the CAA.
See §825.702.

§825.215 What is an equivalent position?

(a) An equivalent position is one that is
virtually identical to the employee’s former
position in terms of pay, benefits and work-
ing conditions, including privileges, per-
quisites and status. It must involve the same
or substantially similar duties and respon-
sibilities, which must entail substantially
equivalent skill, effort, responsibility, and
authority.

(b) If an employee is no longer qualified for
the position because of the employee’s in-
ability to attend a necessary course, renew a
license, fly a minimum number of hours, etc.,
as a result of the leave, the employee shall
be given a reasonable opportunity to fulfill
those conditions upon return to work.

(c) Equivalent Pay. (1) An employee is enti-
tled to any unconditional pay increases
which may have occurred during the FMLA
leave period, such as cost of living increases.
Pay increases conditioned upon seniority,
length of service, or work performed would
not have to be granted unless it is the em-
ploying office’s policy or practice to do so
with respect to other employees on ‘‘leave
without pay.”” In such case, any pay increase
would be granted based on the employee’s se-
niority, length of service, work performed,
etc., excluding the period of unpaid FMLA
leave. An employee is entitled to be restored
to a position with the same or equivalent
pay premiums, such as a shift differential. If
an employee departed from a position aver-
aging ten hours of overtime (and correspond-
ing overtime pay) each week, an employee is
ordinarily entitled to such a position on re-
turn from FMLA leave.

(2) Many employing offices pay bonuses in
different forms to employees for job-related
performance such as for perfect attendance,
safety (absence of injuries or accidents on
the job) and exceeding production goals. Bo-
nuses for perfect attendance and safety do
not require performance by the employee but
rather contemplate the absence of occur-
rences. To the extent an employee who takes
FMLA leave had met all the requirements
for either or both of these bonuses before
FMLA leave began, the employee is entitled
to continue this entitlement upon return
from FMLA leave, that is, the employee may
not be disqualified for the bonus(es) for the
taking of FMLA leave. See §825.220 (b) and
(c). A monthly production bonus, on the
other hand, does require performance by the
employee. If the employee is on FMLA leave
during any part of the period for which the
bonus is computed, the employee is entitled
to the same consideration for the bonus as
other employees on paid or unpaid leave (as
appropriate). See paragraph (d)(2) of this sec-
tion.
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(d) Equivalent Benefits. ‘“‘Benefits’ include
all benefits provided or made available to
employees by an employing office, including
group life insurance, health insurance, dis-
ability insurance, sick leave, annual leave,
educational benefits, and pensions, regard-
less of whether such benefits are provided by
a practice or written policy of an employing
office through an employee benefit plan.

(1) At the end of an employee’s FMLA
leave, benefits must be resumed in the same
manner and at the same levels as provided
when the leave began, and subject to any
changes in benefit levels that may have
taken place during the period of FMLA leave
affecting the entire workforce, unless other-
wise elected by the employee. Upon return
from FMLA leave, an employee cannot be re-
quired to requalify for any benefits the em-
ployee enjoyed before FMLA leave began (in-
cluding family or dependent coverages). For
example, if an employee was covered by a
life insurance policy before taking leave but
is not covered or coverage lapses during the
period of unpaid FMLA leave, the employee
cannot be required to meet any qualifica-
tions, such as taking a physical examina-
tion, in order to requalify for life insurance
upon return from leave. Accordingly, some
employing offices may find it necessary to
modify life insurance and other benefits pro-
grams in order to restore employees to
equivalent benefits upon return from FMLA
leave, make arrangements for continued
payment of costs to maintain such benefits
during unpaid FMLA leave, or pay these
costs subject to recovery from the employee
on return from leave. See §825.213(b).

(2) An employee may, but is not entitled
to, accrue any additional benefits or senior-
ity during unpaid FMLA leave. Benefits ac-
crued at the time leave began, however, (e.g.,
paid vacation, sick or personal leave to the
extent not substituted for FMLA leave) must
be available to an employee upon return
from leave.

(3) If, while on unpaid FMLA leave, an em-
ployee desires to continue life insurance, dis-
ability insurance, or other types of benefits
for which he or she typically pays, the em-
ploying office is required to follow estab-
lished policies or practices for continuing
such benefits for other instances of leave
without pay. If the employing office has no
established policy, the employee and the em-
ploying office are encouraged to agree upon
arrangements before FMLA leave begins.

(4) With respect to pension and other re-
tirement plans, any period of unpaid FMLA
leave shall not be treated as or counted to-
ward a break in service for purposes of vest-
ing and eligibility to participate. Also, if the
plan requires an employee to be employed on
a specific date in order to be credited with a
year of service for vesting, contributions or
participation purposes, an employee on un-
paid FMLA leave on that date shall be
deemed to have been employed on that date.
However, unpaid FMLA leave periods need
not be treated as credited service for pur-
poses of benefit accrual, vesting and eligi-
bility to participate.

(5) Employees on unpaid FMLA leave are
to be treated as if they continued to work for
purposes of changes to benefit plans. They
are entitled to changes in benefits plans, ex-
cept those which may be dependent upon se-
niority or accrual during the leave period,
immediately upon return from leave or to
the same extent they would have qualified if
no leave had been taken. For example if the
benefit plan is predicated on a pre-estab-
lished number of hours worked each year and
the employee does not have sufficient hours
as a result of taking unpaid FMLA leave, the
benefit is lost. (In this regard, §825.209 ad-
dresses health benefits.)

(e) Equivalent Terms and Conditions of Em-
ployment. An equivalent position must have
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substantially similar duties, conditions, re-

sponsibilities, privileges and status as the

employee’s original position.

(1) The employee must be reinstated to the
same or a geographically proximate worksite
(i.e., one that does not involve a significant
increase in commuting time or distance)
from where the employee had previously
been employed. If the employee’s original
worksite has been closed, the employee is en-
titled to the same rights as if the employee
had not been on leave when the worksite
closed. For example, if an employing office
transfers all employees from a closed work-
site to a new worksite in a different city, the
employee on leave is also entitled to transfer
under the same conditions as if he or she had
continued to be employed.

(2) The employee is ordinarily entitled to
return to the same shift or the same or an
equivalent work schedule.

(3) The employee must have the same or an
equivalent opportunity for bonuses and other
similar discretionary and non-discretionary
payments.

(4) FMLA does not prohibit an employing
office from accommodating an employee’s
request to be restored to a different shift,
schedule, or position which better suits the
employee’s personal needs on return from
leave, or to offer a promotion to a better po-
sition. However, an employee cannot be in-
duced by the employing office to accept a
different position against the employee’s
wishes.

(f) The requirement that an employee be
restored to the same or equivalent job with
the same or equivalent pay, benefits, and
terms and conditions of employment does
not extend to de minimis or intangible,
unmeasurable aspects of the job. However,
restoration to a job slated for lay-off, when
the employee’s original position is not,
would not meet the requirements of an
equivalent position.

§825.216 Are there any limitations on an em-
ploying office’s obligation to reinstate an
employee?

(a) An employee has no greater right to re-
instatement or to other benefits and condi-
tions of employment than if the employee
had been continuously employed during the
FMLA leave period. An employing office
must be able to show that an employee
would not otherwise have been employed at
the time reinstatement is requested in order
to deny restoration to employment. For ex-
ample:

(1) If an employee is laid off during the
course of taking FMLA leave and employ-
ment is terminated, the employing office’s
responsibility to continue FMLA leave,
maintain group health plan benefits and re-
store the employee ceases at the time the
employee is laid off, provided the employing
office has no continuing obligations under a
collective bargaining agreement or other-
wise. An employing office would have the
burden of proving that an employee would
have been laid off during the FMLA leave pe-
riod and, therefore, would not be entitled to
restoration.

(2) If a shift has been eliminated, or over-
time has been decreased, an employee would
not be entitled to return to work that shift
or the original overtime hours upon restora-
tion. However, if a position on, for example,
a night shift has been filled by another em-
ployee, the employee is entitled to return to
the same shift on which employed before
taking FMLA leave.

(b) If an employee was hired for a specific
term or only to perform work on a discrete
project, the employing office has no obliga-
tion to restore the employee if the employ-
ment term or project is over and the employ-
ing office would not otherwise have contin-
ued to employ the employee.
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(c) In addition to the circumstances ex-
plained above, an employing office may deny
job restoration to salaried eligible employees
(“‘key employees,” as defined in paragraph
(c) of §825.217) if such denial is necessary to
prevent substantial and grievous economic
injury to the operations of the employing of-
fice; or may delay restoration to an em-
ployee who fails to provide a fitness for duty
certificate to return to work under the con-
ditions described in §825.310.

(d) If the employee has been on a workers’
compensation absence during which FMLA
leave has been taken concurrently, and after
12 weeks of FMLA leave the employee is un-
able to return to work, the employee no
longer has the protections of FMLA and
must look to the workers’ compensation
statute or ADA, as made applicable by the
CAA, for any relief or protections.

§825.217 What is a ‘‘key employee’?

(@) A “key employee” is a salaried FMLA-
eligible employee who is among the highest
paid 10 percent of all the employees em-
ployed by the employing office within 75
miles of the employee’s worksite.

(b) The term “‘salaried”” means paid on a
salary basis, within the meaning of the
Board’s regulations at part 541, implement-
ing section 203 of the CAA (2 U.S.C. 1313) (re-
garding employees who may qualify as ex-
empt from the minimum wage and overtime
requirements of the FLSA, as made applica-
ble by the CAA, as executive, administrative,
and professional employees).

(c) A “key employee’” must be ‘““among the
highest paid 10 percent’’ of all the employees
“‘both salaried and non-salaried, eligible and
ineligible ““who are employed by the employ-
ing office within 75 miles of the worksite.

(1) In determining which employees are
among the highest paid 10 percent, year-to-
date earnings are divided by weeks worked
by the employee (including weeks in which
paid leave was taken). Earnings include
wages, premium pay, incentive pay, and non-
discretionary and discretionary bonuses.
Earnings do not include incentives whose
value is determined at some future date, e.g.,
benefits or perquisites.

(2) The determination of whether a salaried
employee is among the highest paid 10 per-
cent shall be made at the time the employee
gives notice of the need for leave. No more
than 10 percent of the employing office’s em-
ployees within 75 miles of the worksite may
be ‘“key employees.”

§825.218 What does ‘‘substantial and grievous
economic injury’ mean?

(@) In order to deny restoration to a key
employee, an employing office must deter-
mine that the restoration of the employee to
employment will cause ‘‘substantial and
grievous economic injury’’ to the operations
of the employing office, not whether the ab-
sence of the employee will cause such sub-
stantial and grievous injury.

(b) An employing office may take into ac-
count its ability to replace on a temporary
basis (or temporarily do without) the em-
ployee on FMLA leave. If permanent replace-
ment is unavoidable, the cost of then rein-
stating the employee can be considered in
evaluating whether substantial and grievous
economic injury will occur from restoration;
in other words, the effect on the operations
of the employing office of reinstating the
employee in an equivalent position.

(c) A precise test cannot be set for the
level of hardship or injury to the employing
office which must be sustained. If the rein-
statement of a ‘‘key employee” threatens
the economic viability of the employing of-
fice, that would constitute ‘‘substantial and
grievous economic injury.” A lesser injury
which causes substantial, long-term eco-
nomic injury would also be sufficient. Minor
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inconveniences and costs that the employing
office would experience in the normal course
would certainly not constitute ‘‘substantial
and grievous economic injury.”’

(d) FMLA'’s ‘“‘substantial and grievous eco-
nomic injury’’ standard is different from and
more stringent than the ‘“‘undue hardship”
test under the ADA (see, also §825.702).
§825.219 What are the rights of a key employee?

(a) An employing office which believes that
reinstatement may be denied to a key em-
ployee, must give written notice to the em-
ployee at the time the employee gives notice
of the need for FMLA leave (or when FMLA
leave commences, if earlier) that he or she
qualifies as a key employee. At the same
time, the employing office must also fully
inform the employee of the potential con-
sequences with respect to reinstatement and
maintenance of health benefits if the em-
ploying office should determine that sub-
stantial and grievous economic injury to the
employing office’s operations will result if
the employee is reinstated from FMLA
leave. If such notice cannot be given imme-
diately because of the need to determine
whether the employee is a key employee, it
shall be given as soon as practicable after
being notified of a need for leave (or the
commencement of leave, if earlier). It is ex-
pected that in most circumstances there will
be no desire that an employee be denied res-
toration after FMLA leave and, therefore,
there would be no need to provide such no-
tice. However, an employing office who fails
to provide such timely notice will lose its
right to deny restoration even if substantial
and grievous economic injury will result
from reinstatement.

(b) As soon as an employing office makes a
good faith determination, based on the facts
available, that substantial and grievous eco-
nomic injury to its operations will result if
a key employee who has given notice of the
need for FMLA leave or is using FMLA leave
is reinstated, the employing office shall no-
tify the employee in writing of its deter-
mination, that it cannot deny FMLA leave,
and that it intends to deny restoration to
employment on completion of the FMLA
leave. It is anticipated that an employing of-
fice will ordinarily be able to give such no-
tice prior to the employee starting leave.
The employing office must serve this notice
either in person or by certified mail. This no-
tice must explain the basis for the employing
office’s finding that substantial and grievous
economic injury will result, and, if leave has
commenced, must provide the employee a
reasonable time in which to return to work,
taking into account the circumstances, such
as the length of the leave and the urgency of
the need for the employee to return.

(c) If an employee on leave does not return
to work in response to the employing office’s
notification of intent to deny restoration,
the employee continues to be entitled to
maintenance of health benefits and the em-
ploying office may not recover its cost of
health benefit premiums. A key employee’s
rights under FMLA continue unless and
until either the employee gives notice that
he or she no longer wishes to return to work,
or the employing office actually denies rein-
statement at the conclusion of the leave pe-
riod.

(d) After notice to an employee has been
given that substantial and grievous eco-
nomic injury will result if the employee is
reinstated to employment, an employee is
still entitled to request reinstatement at the
end of the leave period even if the employee
did not return to work in response to the em-
ploying office’s notice. The employing office
must then again determine whether there
will be substantial and grievous economic in-
jury from reinstatement, based on the facts
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at that time. If it is determined that sub-

stantial and grievous economic injury will

result, the employing office shall notify the

employee in writing (in person or by cer-

tified mail) of the denial of restoration.

§825.220 How are employees protected who re-
quest leave or otherwise assert FMLA
rights?

(a) The FMLA, as made applicable by the
CAA, prohibits interference with an employ-
ee’s rights under the law, and with legal pro-
ceedings or inquiries relating to an employ-
ee’s rights. More specifically, the law con-
tains the following employee protections:

(1) An employing office is prohibited from
interfering with, restraining, or denying the
exercise of (or attempts to exercise) any
rights provided by the FMLA as made appli-
cable by the CAA.

(2) An employing office is prohibited from
discharging or in any other way discriminat-
ing against any covered employee (whether
or not an eligible employee) for opposing or
complaining about any unlawful practice
under the FMLA as made applicable by the
CAA.

(3) AIll employing offices are prohibited
from discharging or in any other way dis-
criminating against any covered employee
(whether or not an eligible employee) be-
cause that covered employee has—

(i) Filed any charge, or has instituted (or
caused to be instituted) any proceeding
under or related to the FMLA, as made ap-
plicable by the CAA;

(ii) Given, or is about to give, any informa-
tion in connection with an inquiry or pro-
ceeding relating to a right under the FMLA,
as made applicable by the CAA;

(iii) Testified, or is about to testify, in any
inquiry or proceeding relating to a right
under the FMLA, as made applicable by the
CAA.

(b) Any violations of the FMLA, as made
applicable by the CAA, or of these regula-
tions constitute interfering with, restrain-
ing, or denying the exercise of rights pro-
vided by the FMLA as made applicable by
the CAA. “Interfering with” the exercise of
an employee’s rights would include, for ex-
ample, not only refusing to authorize FMLA
leave, but discouraging an employee from
using such leave. It would also include ma-
nipulation by covered an employing office to
avoid responsibilities under FMLA, for ex-
ample:

(1) [Reserved];

(2) changing the essential functions of the
job in order to preclude the taking of leave;

(3) reducing hours available to work in
order to avoid employee eligibility.

(c) An employing office is prohibited from
discriminating against employees or pro-
spective employees who have used FMLA
leave. For example, if an employee on leave
without pay would otherwise be entitled to
full benefits (other than health benefits), the
same benefits would be required to be pro-
vided to an employee on unpaid FMLA leave.
By the same token, employing offices cannot
use the taking of FMLA leave as a negative
factor in employment actions, such as hir-
ing, promotions or disciplinary actions; nor
can FMLA leave be counted under “‘no fault”
attendance policies.

(d) Employees cannot waive, nor may em-
ploying offices induce employees to waive,
their rights under FMLA. For example, em-
ployees (or their collective bargaining rep-
resentatives) cannot ‘‘trade off”’ the right to
take FMLA leave against some other benefit
offered by the employing office. This does
not prevent an employee’s voluntary and
uncoerced acceptance (not as a condition of
employment) of a “light duty’” assignment
while recovering from a serious health condi-
tion (see §825.702(d)). In such a circumstance
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the employee’s right to restoration to the

same or an equivalent position is available

until 12 weeks have passed within the 12-

month period, including all FMLA leave

taken and the period of “light duty.”

(e) Covered employees, and not merely eli-
gible employees, are protected from retalia-
tion for opposing (e.g., file a complaint
about) any practice which is unlawful under
the FMLA, as made applicable by the CAA.
They are similarly protected if they oppose
any practice which they reasonably believe
to be a violation of the FMLA, as made ap-
plicable by the CAA or regulations.

Subpart C—How do Employees Learn of
Their Rights and Obligations under the
FMLA, as Made Applicable by the CAA,
and What Can an Employing Office Require
of an Employee?

§825.300 [Reserved]

§825.301 What notices to employees are required
of employing offices under the FMLA as
made applicable by the CAA?

(a)(1) If an employing office has any eligi-
ble employees and has any written guidance
to employees concerning employee benefits
or leave rights, such as in an employee hand-
book, information concerning both entitle-
ments and employee obligations under the
FMLA, as made applicable by the CAA, must
be included in the handbook or other docu-
ment. For example, if an employing office
provides an employee handbook to all em-
ployees that describes the employing office’s
policies regarding leave, wages, attendance,
and similar matters, the handbook must in-
corporate information on FMLA rights and
responsibilities and the employing office’s
policies regarding the FMLA, as made appli-
cable by the CAA. Informational publica-
tions describing the provisions of the FMLA
as made applicable by the CAA are available
from the Office of Compliance and may be in-
corporated in such employing office hand-
books or written policies.

(2) If such an employing office does not
have written policies, manuals, or handbooks
describing employee benefits and leave pro-
visions, the employing office shall provide
written guidance to an employee concerning
all the employee’s rights and obligations
under the FMLA as made applicable by the
CAA. This notice shall be provided to em-
ployees each time notice is given pursuant to
paragraph (b), and in accordance with the
provisions of that paragraph. Employing of-
fices may duplicate and provide the em-
ployee a copy of the FMLA Fact Sheet avail-
able from the Office of Compliance to pro-
vide such guidance.

(b)(1) The employing office shall also pro-
vide the employee with written notice de-
tailing the specific expectations and obliga-
tions of the employee and explaining any
consequences of a failure to meet these obli-
gations. The written notice must be provided
to the employee in a language in which the
employee is literate. Such specific notice
must include, as appropriate:

(i) that the leave will be counted against
the employee’s annual FMLA leave entitle-
ment (see §825.208);

(ii) any requirements for the employee to
furnish medical certification of a serious
health condition and the consequences of
failing to do so (see §825.305);

(iii) the employee’s right to substitute paid
leave and whether the employing office will
require the substitution of paid leave, and
the conditions related to any substitution;

(iv) any requirement for the employee to
make any premium payments to maintain
health benefits and the arrangements for
making such payments (see §825.210), and the
possible consequences of failure to make
such payments on a timely basis (i.e., the
circumstances under which coverage may
lapse);
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(v) any requirement for the employee to
present a fitness-for-duty certificate to be
restored to employment (see §825.310);

(vi) the employee’s status as a ‘‘key em-
ployee’” and the potential consequence that
restoration may be denied following FMLA
leave, explaining the conditions required for
such denial (see §825.218);

(vii) the employee’s right to restoration to
the same or an equivalent job upon return
from leave (see §§ 825.214 and 825.604); and,

(viii) the employee’s potential liability for
payment of health insurance premiums paid
by the employing office during the employ-
ee’s unpaid FMLA leave if the employee fails
to return to work after taking FMLA leave
(see §825.213).

(2) The specific notice may include other
information—e.g., whether the employing of-
fice will require periodic reports of the em-
ployee’s status and intent to return to work,
but is not required to do so. A prototype no-
tice is contained in Appendix D of this part,
or may be obtained from the Office of Com-
pliance, which employing offices may adapt
for their use to meet these specific notice re-
quirements.

(c) Except as provided in this subpara-
graph, the written notice required by para-
graph (b) (and by subparagraph (a)(2) where
applicable) must be provided to the employee
no less often than the first time in each six-
month period that an employee gives notice
of the need for FMLA leave (if FMLA leave
is taken during the six-month period). The
notice shall be given within a reasonable
time after notice of the need for leave is
given by the employee—within one or two
business days if feasible. If leave has already
begun, the notice should be mailed to the
employee’s address of record.

(1) If the specific information provided by
the notice changes with respect to a subse-
quent period of FMLA leave during the six-
month period, the employing office shall,
within one or two business days of receipt of
the employee’s notice of need for leave, pro-
vide written notice referencing the prior no-
tice and setting forth any of the information
in subparagraph (b) which has changed. For
example, if the initial leave period were paid
leave and the subsequent leave period would
be unpaid leave, the employing office may
need to give notice of the arrangements for
making premium payments.

(2)(i) Except as provided in subparagraph
(ii), if the employing office is requiring medi-
cal certification or a ‘“‘fitness-for-duty’ re-
port, written notice of the requirement shall
be given with respect to each employee no-
tice of a need for leave.

(ii) Subsequent written notification shall
not be required if the initial notice in the
six-month period and the employing office
handbook or other written documents (if
any) describing the employing office’s leave
policies, clearly provided that certification
or a ‘“‘fitness-for-duty’’ report would be re-
quired (e.g., by stating that certification
would be required in all cases, by stating
that certification would be required in all
cases in which leave of more than a specified
number of days is taken, or by stating that
a “‘fitness-for-duty’’ report would be required
in all cases for back injuries for employees
in a certain occupation). Where subsequent
written notice is not required, at least oral
notice shall be provided. (See §825.305(a).)

(d) Employing offices are also expected to
responsively answer questions from employ-
ees concerning their rights and responsibil-
ities under the FMLA as made applicable
under the CAA.

(e) Employing offices furnishing FMLA-re-
quired notices to sensory impaired individ-
uals must also comply with all applicable re-
quirements under law.

(f) If an employing office fails to provide
notice in accordance with the provisions of
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this section, the employing office may not

take action against an employee for failure

to comply with any provision required to be
set forth in the notice.

§825.302 What notice does an employee have to
give an employing office when the need for
FMLA leave is foreseeable?

(a) An employee must provide the employ-
ing office at least 30 days advance notice be-
fore FMLA leave is to begin if the need for
the leave is foreseeable based on an expected
birth, placement for adoption or foster care,
or planned medical treatment for a serious
health condition of the employee or of a fam-
ily member. If 30 days notice is not prac-
ticable, such as because of a lack of knowl-
edge of approximately when leave will be re-
quired to begin, a change in circumstances,
or a medical emergency, notice must be
given as soon as practicable. For example, an
employee’s health condition may require
leave to commence earlier than anticipated
before the birth of a child. Similarly, little
opportunity for notice may be given before
placement for adoption. Whether the leave is
to be continuous or is to be taken intermit-
tently or on a reduced schedule basis, notice
need only be given one time, but the em-
ployee shall advise the employing office as
soon as practicable if dates of scheduled
leave change or are extended, or were ini-
tially unknown.

(b) ““As soon as practicable’”” means as soon
as both possible and practical, taking into
account all of the facts and circumstances in
the individual case. For foreseeable leave
where it is not possible to give as much as 30
days notice, ‘‘as soon as practicable” ordi-
narily would mean at least verbal notifica-
tion to the employing office within one or
two business days of when the need for leave
becomes known to the employee.

(¢) An employee shall provide at least
verbal notice sufficient to make the employ-
ing office aware that the employee needs
FMLA-qualifying leave, and the anticipated
timing and duration of the leave. The em-
ployee need not expressly assert rights under
the FMLA as made applicable by the CAA, or
even mention the FMLA, but may only state
that leave is needed for an expected birth or
adoption, for example. The employing office
should inquire further of the employee if it is
necessary to have more information about
whether FMLA leave is being sought by the
employee, and obtain the necessary details
of the leave to be taken. In the case of medi-
cal conditions, the employing office may find
it necessary to inquire further to determine
if the leave is because of a serious health
condition and may request medical certifi-
cation to support the need for such leave (see
§825.305).

(d) An employing office may also require
an employee to comply with the employing
office’s usual and customary notice and pro-
cedural requirements for requesting leave.
For example, an employing office may re-
quire that written notice set forth the rea-
sons for the requested leave, the anticipated
duration of the leave, and the anticipated
start of the leave. However, failure to follow
such internal employing office procedures
will not permit an employing office to dis-
allow or delay an employee’s taking FMLA
leave if the employee gives timely verbal or
other notice.

(e) When planning medical treatment, the
employee must consult with the employing
office and make a reasonable effort to sched-
ule the leave so as not to disrupt unduly the
employing office’s operations, subject to the
approval of the health care provider. Em-
ployees are ordinarily expected to consult
with their employing offices prior to the
scheduling of treatment in order to work out
a treatment schedule which best suits the
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needs of both the employing office and the
employee. If an employee who provides no-
tice of the need to take FMLA leave on an
intermittent basis for planned medical treat-
ment neglects to consult with the employing
office to make a reasonable attempt to ar-
range the schedule of treatments so as not to
unduly disrupt the employing office’s oper-
ations, the employing office may initiate
discussions with the employee and require
the employee to attempt to make such ar-
rangements, subject to the approval of the
health care provider.

(f) In the case of intermittent leave or
leave on a reduced leave schedule which is
medically necessary, an employee shall ad-
vise the employing office, upon request, of
the reasons why the intermittent/reduced
leave schedule is necessary and of the sched-
ule for treatment, if applicable. The em-
ployee and employing office shall attempt to
work out a schedule which meets the em-
ployee’s needs without unduly disrupting the
employing office’s operations, subject to the
approval of the health care provider.

(g9) An employing office may waive employ-
ees’ FMLA notice requirements. In addition,
an employing office may not require compli-
ance with stricter FMLA notice require-
ments where the provisions of a collective
bargaining agreement or applicable leave
plan allow less advance notice to the em-
ploying office. For example, if an employee
(or employing office) elects to substitute
paid vacation leave for unpaid FMLA leave
(see §825.207), and the employing office’s paid
vacation leave plan imposes no prior notifi-
cation requirements for taking such vaca-
tion leave, no advance notice may be re-
quired for the FMLA leave taken in these
circumstances. On the other hand, FMLA no-
tice requirements would apply to a period of
unpaid FMLA leave, unless the employing of-
fice imposes lesser notice requirements on
employees taking leave without pay.

§825.303 What are the requirements for an em-
ployee to furnish notice to an employing of-
fice where the need for FMLA leave is not
foreseeable?

(a) When the approximate timing of the
need for leave is not foreseeable, an em-
ployee should give notice to the employing
office of the need for FMLA leave as soon as
practicable under the facts and cir-
cumstances of the particular case. It is ex-
pected that an employee will give notice to
the employing office within no more than
one or two working days of learning of the
need for leave, except in extraordinary cir-
cumstances where such notice is not feasible.
In the case of a medical emergency requiring
leave because of an employee’s own serious
health condition or to care for a family
member with a serious health condition,
written advance notice pursuant to an em-
ploying office’s internal rules and procedures
may not be required when FMLA leave is in-
volved.

(b) The employee should provide notice to
the employing office either in person or by
telephone, telegraph, facsimile (‘‘fax’’) ma-
chine or other electronic means. Notice may
be given by the employee’s spokesperson
(e.g., spouse, adult family member or other
responsible party) if the employee is unable
to do so personally. The employee need not
expressly assert rights under the FMLA, as
made applicable by the CAA, or even men-
tion the FMLA, but may only state that
leave is needed. The employing office will be
expected to obtain any additional required
information through informal means. The
employee or spokesperson will be expected to
provide more information when it can read-
ily be accomplished as a practical matter,
taking into consideration the exigencies of
the situation.
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§825.304 What recourse do employing offices
have if employees fail to provide the re-
quired notice?

(a) An employing office may waive employ-
ees’ FMLA notice obligations or the employ-
ing office’s own internal rules on leave no-
tice requirements.

(b) If an employee fails to give 30 days no-
tice for foreseeable leave with no reasonable
excuse for the delay, the employing office
may delay the taking of FMLA leave until at
least 30 days after the date the employee
provides notice to the employing office of
the need for FMLA leave.

(c) In all cases, in order for the onset of an
employee’s FMLA leave to be delayed due to
lack of required notice, it must be clear that
the employee had actual notice of the FMLA
notice requirements. This condition would be
satisfied by the employing office’s proper
posting, at the worksite where the employee
is employed, of the information regarding
the FMLA provided (pursuant to section
301(h)(2) of the CAA, 2 U.S.C. 1381(h)(2)) by
the Office of Compliance to the employing
office in a manner suitable for posting. Fur-
thermore, the need for leave and the approxi-
mate date leave would be taken must have
been clearly foreseeable to the employee 30
days in advance of the leave. For example,
knowledge that an employee would receive a
telephone call about the availability of a
child for adoption at some unknown point in
the future would not be sufficient.

§825.305 When must an employee provide medi-
cal certification to support FMLA leave?

(a) An employing office may require that
an employee’s leave to care for the employ-
ee’s seriously ill spouse, son, daughter, or
parent, or due to the employee’s own serious
health condition that makes the employee
unable to perform one or more of the essen-
tial functions of the employee’s position, be
supported by a certification issued by the
health care provider of the employee or the
employee’s ill family member. An employing
office must give notice of a requirement for
medical certification each time a certifi-
cation is required; such notice must be writ-
ten notice whenever required by §825.301. An
employing office’s oral request to an em-
ployee to furnish any subsequent medical
certification is sufficient.

(b) When the leave is foreseeable and at
least 30 days notice has been provided, the
employee should provide the medical certifi-
cation before the leave begins. When this is
not possible, the employee must provide the
requested certification to the employing of-
fice within the time frame requested by the
employing office (which must allow at least
15 calendar days after the employing office’s
request), unless it is not practicable under
the particular circumstances to do so despite
the employee’s diligent, good faith efforts.

(c) In most cases, the employing office
should request that an employee furnish cer-
tification from a health care provider at the
time the employee gives notice of the need
for leave or within two business days there-
after, or, in the case of unforeseen leave,
within two business days after the leave
commences. The employing office may re-
quest certification at some later date if the
employing office later has reason to question
the appropriateness of the leave or its dura-
tion.

(d) At the time the employing office re-
quests certification, the employing office
must also advise an employee of the antici-
pated consequences of an employee’s failure
to provide adequate certification. The em-
ploying office shall advise an employee
whenever the employing office finds a cer-
tification incomplete, and provide the em-
ployee a reasonable opportunity to cure any
such deficiency.
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(e) If the employing office’s sick or medical
leave plan imposes medical certification re-
quirements that are less stringent than the
certification requirements of these regula-
tions, and the employee or employing office
elects to substitute paid sick, vacation, per-
sonal or family leave for unpaid FMLA leave
where authorized (see §825.207), only the em-
ploying office’s less stringent sick leave cer-
tification requirements may be imposed.
§825.306 How much information may be re-

quired in medical certifications of a serious
health condition?

(&) The Office of Compliance has made
available an optional form (’’Certification of
Physician or Practitioner’”) for employees’
(or their family members’) use in obtaining
medical certification, including second and
third opinions, from health care providers
that meets FMLA’s certification require-
ments. (See Appendix B to these regula-
tions.) This optional form reflects certifi-
cation requirements so as to permit the
health care provider to furnish appropriate
medical information within his or her
knowledge.

(b) The Certification of Physician or Prac-
titioner form is modeled closely on Form
WH-380, as revised, which was developed by
the Department of Labor (see 29 C.F.R. Part
825, Appendix B). The employing office may
use the Office of Compliance’s form, or Form
WH-380, as revised, or another form contain-
ing the same basic information; however, no
additional information may be required. In
all instances the information on the form
must relate only to the serious health condi-
tion for which the current need for leave ex-
ists. The form identifies the health care pro-
vider and type of medical practice (including
pertinent specialization, if any), makes max-
imum use of checklist entries for ease in
completing the form, and contains required
entries for:

(1) A certification as to which part of the
definition of ‘“‘serious health condition’ (see
§825.114), if any, applies to the patient’s con-
dition, and the medical facts which support
the certification, including a brief statement
as to how the medical facts meet the criteria
of the definition.

(2)(i) The approximate date the serious
health condition commenced, and its prob-
able duration, including the probable dura-
tion of the patient’s present incapacity (de-
fined to mean inability to work, attend
school or perform other regular daily activi-
ties due to the serious health condition,
treatment therefor, or recovery therefrom) if
different.

(ii) Whether it will be necessary for the
employee to take leave intermittently or to
work on a reduced leave schedule basis (i.e.,
part-time) as a result of the serious health
condition (see §825.117 and §825.203), and if
so, the probable duration of such schedule.

(iii) If the condition is pregnancy or a
chronic condition within the meaning of
§825.114(a)(2)(iii), whether the patient is pres-
ently incapacitated and the likely duration
and frequency of episodes of incapacity.

(3)(i)(A) If additional treatments will be re-
quired for the condition, an estimate of the
probable number of such treatments.

(B) If the patient’s incapacity will be inter-
mittent, or will require a reduced leave
schedule, an estimate of the probable num-
ber and interval between such treatments,
actual or estimated dates of treatment if
known, and period required for recovery if
any.

(ii) If any of the treatments referred to in
subparagraph (i) will be provided by another
provider of health services (e.g., physical
therapist), the nature of the treatments.

(iii) If a regimen of continuing treatment
by the patient is required under the super-
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vision of the health care provider, a general

description of the regimen (see §825.114(b)).

(4) If medical leave is required for the em-
ployee’s absence from work because of the
employee’s own condition (including ab-
sences due to pregnancy or a chronic condi-
tion), whether the employee:

(i) is unable to perform work of any kind;

(i1) is unable to perform any one or more of
the essential functions of the employee’s po-
sition, including a statement of the essential
functions the employee is unable to perform
(see §825.115), based on either information
provided on a statement from the employing
office of the essential functions of the posi-
tion or, if not provided, discussion with the
employee about the employee’s job func-
tions; or

(iii) must be absent from work for treat-
ment.

(5)(i) If leave is required to care for a fam-
ily member of the employee with a serious
health condition, whether the patient re-
quires assistance for basic medical or per-
sonal needs or safety, or for transportation;
or if not, whether the employee’s presence to
provide psychological comfort would be ben-
eficial to the patient or assist in the pa-
tient’s recovery. The employee is required to
indicate on the form the care he or she will
provide and an estimate of the time period.

(i) If the employee’s family member will
need care only intermittently or on a re-
duced leave schedule basis (i.e., part-time),
the probable duration of the need.

(c) If the employing office’s sick or medical
leave plan requires less information to be
furnished in medical certifications than the
certification requirements of these regula-
tions, and the employee or employing office
elects to substitute paid sick, vacation, per-
sonal or family leave for unpaid FMLA leave
where authorized (see §825.207), only the em-
ploying office’s lesser sick leave certification
requirements may be imposed.

§825.307 What may an employing office do if it
guestions the adequacy of a medical certifi-
cation?

(a) If an employee submits a complete cer-
tification signed by the health care provider,
the employing office may not request addi-
tional information from the employee’s
health care provider. However, a health care
provider representing the employing office
may contact the employee’s health care pro-
vider, with the employee’s permission, for
purposes of clarification and authenticity of
the medical certification.

(1) If an employee is on FMLA leave run-
ning concurrently with a workers’ compensa-
tion absence, and the provisions of the work-
ers’ compensation statute permit the em-
ploying office or the employing office’s rep-
resentative to have direct contact with the
employee’s workers’ compensation health
care provider, the employing office may fol-
low the workers’ compensation provisions.

(2) An employing office that has reason to
doubt the validity of a medical certification
may require the employee to obtain a second
opinion at the employing office’s expense.
Pending receipt of the second (or third) med-
ical opinion, the employee is provisionally
entitled to the benefits of the FMLA as made
applicable by the CAA, including mainte-
nance of group health benefits. If the certifi-
cations do not ultimately establish the em-
ployee’s entitlement to FMLA leave, the
leave shall not be designated as FMLA leave
and may be treated as paid or unpaid leave
under the employing office’s established
leave policies. The employing office is per-
mitted to designate the health care provider
to furnish the second opinion, but the se-
lected health care provider may not be em-
ployed on a regular basis by the employing
office. See also paragraphs (e) and (f) of this
section.
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(b) The employing office may not regularly
contract with or otherwise regularly utilize
the services of the health care provider fur-
nishing the second opinion unless the em-
ploying office is located in an area where ac-
cess to health care is extremely limited (e.g.,
a rural area where no more than one or two
doctors practice in the relevant specialty in
the vicinity).

(c) If the opinions of the employee’s and
the employing office’s designated health care
providers differ, the employing office may
require the employee to obtain certification
from a third health care provider, again at
the employing office’s expense. This third
opinion shall be final and binding. The third
health care provider must be designated or
approved jointly by the employing office and
the employee. The employing office and the
employee must each act in good faith to at-
tempt to reach agreement on whom to select
for the third opinion provider. If the employ-
ing office does not attempt in good faith to
reach agreement, the employing office will
be bound by the first certification. If the em-
ployee does not attempt in good faith to
reach agreement, the employee will be bound
by the second certification. For example, an
employee who refuses to agree to see a doc-
tor in the specialty in question may be fail-
ing to act in good faith. On the other hand,
an employing office that refuses to agree to
any doctor on a list of specialists in the ap-
propriate field provided by the employee and
whom the employee has not previously con-
sulted may be failing to act in good faith.

(d) The employing office is required to pro-
vide the employee with a copy of the second
and third medical opinions, where applica-
ble, upon request by the employee. Re-
quested copies are to be provided within two
business days wunless extenuating cir-
cumstances prevent such action.

(e) If the employing office requires the em-
ployee to obtain either a second or third
opinion the employing office must reimburse
an employee or family member for any rea-
sonable ‘‘out of pocket’ travel expenses in-
curred to obtain the second and third medi-
cal opinions. The employing office may not
require the employee or family member to
travel outside normal commuting distance
for purposes of obtaining the second or third
medical opinions except in very unusual cir-
cumstances.

(f) In circumstances when the employee or
a family member is visiting in another coun-
try, or a family member resides in a another
country, and a serious health condition de-
velops, the employing office shall accept a
medical certification as well as second and
third opinions from a health care provider
who practices in that country.

§825.308 Under what circumstances may an em-
ploying office request subsequent
recertifications of medical conditions?

(a) For pregnancy, chronic, or permanent/
long-term conditions under continuing su-
pervision of a health care provider (as de-
fined in §825.114(a) (2)(ii), (iii) or (iv)), an em-
ploying office may request recertification no
more often than every 30 days and only in
connection with an absence by the employee,
unless:

(1) Circumstances described by the pre-
vious certification have changed signifi-
cantly (e.g., the duration or frequency of ab-
sences, the severity of the condition, com-
plications); or

(2) The employing office receives informa-
tion that casts doubt upon the employee’s
stated reason for the absence.

(b)(1) If the minimum duration of the pe-
riod of incapacity specified on a certification
furnished by the health care provider is more
than 30 days, the employing office may not
request recertification until that minimum
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duration has passed unless one of the condi-

tions set forth in paragraph (c)(1), (2) or (3) of

this section is met.

(2) For FMLA leave taken intermittently
or on a reduced leave schedule basis, the em-
ploying office may not request
recertification in less than the minimum pe-
riod specified on the certification as nec-
essary for such leave (including treatment)
unless one of the conditions set forth in
paragraph (c)(1), (2) or (3) of this section is
met.

(c) For circumstances not covered by para-
graphs (a) or (b) of this section, an employ-
ing office may request recertification at any
reasonable interval, but not more often than
every 30 days, unless:

(1) The employee requests an extension of
leave;

(2) Circumstances described by the pre-
vious certification have changed signifi-
cantly (e.g., the duration of the illness, the
nature of the illness, complications); or

(3) The employing office receives informa-
tion that casts doubt upon the continuing
validity of the certification.

(d) The employee must provide the re-
quested recertification to the employing of-
fice within the time frame requested by the
employing office (which must allow at least
15 calendar days after the employing office’s
request), unless it is not practicable under
the particular circumstances to do so despite
the employee’s diligent, good faith efforts.

(e) Any recertification requested by the
employing office shall be at the employee’s
expense unless the employing office provides
otherwise. No second or third opinion on
recertification may be required.

§825.309 What notice may an employing office
require regarding an employee’s intent to re-
turn to work?

(@) An employing office may require an
employee on FMLA leave to report periodi-
cally on the employee’s status and intent to
return to work. The employing office’s pol-
icy regarding such reports may not be dis-
criminatory and must take into account all
of the relevant facts and circumstances re-
lated to the individual employee’s leave situ-
ation.

(b) If an employee gives unequivocal notice
of intent not to return to work, the employ-
ing office’s obligations under FMLA, as
made applicable by the CAA, to maintain
health benefits (subject to requirements of
COBRA or 5 U.S.C. 8905a, whichever is appli-
cable) and to restore the employee cease.
However, these obligations continue if an
employee indicates he or she may be unable
to return to work but expresses a continuing
desire to do so.

(c) It may be necessary for an employee to
take more leave than originally anticipated.
Conversely, an employee may discover after
beginning leave that the circumstances have
changed and the amount of leave originally
anticipated is no longer necessary. An em-
ployee may not be required to take more
FMLA leave than necessary to resolve the
circumstance that precipitated the need for
leave. In both of these situations, the em-
ploying office may require that the employee
provide the employing office reasonable no-
tice (i.e., within two business days) of the
changed circumstances where foreseeable.
The employing office may also obtain infor-
mation on such changed circumstances
through requested status reports.

§825.310 Under what circumstances may an em-
ploying office require that an employee sub-
mit a medical certification that the employee
is able (or unable) to return to work (i.e., a
“fitness-for-duty’’ report)?

(a) As a condition of restoring an employee
whose FMLA leave was occasioned by the
employee’s own serious health condition
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that made the employee unable to perform
the employee’s job, an employing office may
have a uniformly-applied policy or practice
that requires all similarly-situated employ-
ees (i.e., same occupation, same serious
health condition) who take leave for such
conditions to obtain and present certifi-
cation from the employee’s health care pro-
vider that the employee is able to resume
work.

(b) If the terms of a collective bargaining
agreement govern an employee’s return to
work, those provisions shall be applied.
Similarly, requirements under the Ameri-
cans with Disabilities Act (ADA), as made
applicable by the CAA, that any return-to-
work physical be job-related and consistent
with business necessity apply. For example,
an attorney could not be required to submit
to a medical examination or inquiry just be-
cause her leg had been amputated. The es-
sential functions of an attorney’s job do not
require use of both legs; therefore such an in-
quiry would not be job related. An employing
office may require a warehouse laborer,
whose back impairment affects the ability to
lift, to be examined by an orthopedist, but
may not require this employee to submit to
an HIV test where the test is not related to
either the essential functions of his/her job
or to his/her impairment.

(c) An employing office may seek fitness-
for-duty certification only with regard to the
particular health condition that caused the
employee’s need for FMLA leave. The certifi-
cation itself need only be a simple statement
of an employee’s ability to return to work. A
health care provider employed by the em-
ploying office may contact the employee’s
health care provider with the employee’s
permission, for purposes of clarification of
the employee’s fitness to return to work. No
additional information may be acquired, and
clarification may be requested only for the
serious health condition for which FMLA
leave was taken. The employing office may
not delay the employee’s return to work
while contact with the health care provider
is being made.

(d) The cost of the certification shall be
borne by the employee and the employee is
not entitled to be paid for the time or travel
costs spent in acquiring the certification.

(e) The notice that employing offices are
required to give to each employee giving no-
tice of the need for FMLA leave regarding
their FMLA rights and obligations as made
applicable by the CAA (see §825.301) shall ad-
vise the employee if the employing office
will require fitness-for-duty certification to
return to work. If the employing office has a
handbook explaining employment policies
and benefits, the handbook should explain
the employing office’s general policy regard-
ing any requirement for fitness-for-duty cer-
tification to return to work. Specific notice
shall also be given to any employee from
whom fitness-for-duty certification will be
required either at the time notice of the need
for leave is given or immediately after leave
commences and the employing office is ad-
vised of the medical circumstances requiring
the leave, unless the employee’s condition
changes from one that did not previously re-
quire certification pursuant to the employ-
ing office’s practice or policy. No second or
third fitness-for-duty certification may be
required.

(f) An employing office may delay restora-
tion to employment until an employee sub-
mits a required fitness-for-duty certification
unless the employing office has failed to pro-
vide the notices required in paragraph (e) of
this section.

(@) An employing office is not entitled to
certification of fitness to return to duty
when the employee takes intermittent leave
as described in §825.203.
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(h) When an employee is unable to return
to work after FMLA leave because of the
continuation, recurrence, or onset of the em-
ployee’s or family member’s serious health
condition, thereby preventing the employing
office from recovering its share of health
benefit premium payments made on the em-
ployee’s behalf during a period of unpaid
FMLA leave, the employing office may re-
quire medical certification of the employee’s
or the family member’s serious health condi-
tion. (See §825.213(a)(3).) The cost of the cer-
tification shall be borne by the employee and
the employee is not entitled to be paid for
the time or travel costs spent in acquiring
the certification.

§825.311 What happens if an employee fails to
satisfy the medical certification and/or
recertification requirements?

(a) In the case of foreseeable leave, an em-
ploying office may delay the taking of
FMLA leave to an employee who fails to pro-
vide timely certification after being re-
quested by the employing office to furnish
such certification (i.e., within 15 calendar
days, if practicable), until the required cer-
tification is provided.

(b) When the need for leave is not foresee-
able, or in the case of recertification, an em-
ployee must provide certification (or
recertification) within the time frame re-
quested by the employing office (which must
allow at least 15 days after the employing of-
fice’s request) or as soon as reasonably pos-
sible under the particular facts and cir-
cumstances. In the case of a medical emer-
gency, it may not be practicable for an em-
ployee to provide the required certification
within 15 calendar days. If an employee fails
to provide a medical certification within a
reasonable time under the pertinent cir-
cumstances, the employing office may delay
the employee’s continuation of FMLA leave.
If the employee never produces the certifi-
cation, the leave is not FMLA leave.

(c) When requested by the employing office
pursuant to a uniformly applied policy for
similarly-situated employees, the employee
must provide medical certification at the
time the employee seeks reinstatement at
the end of FMLA leave taken for the employ-
ee’s serious health condition, that the em-
ployee is fit for duty and able to return to
work (see §825.310(a)) if the employing office
has provided the required notice (see
§825.301(c); the employing office may delay
restoration until the certification is pro-
vided. In this situation, unless the employee
provides either a fitness-for-duty certifi-
cation or a new medical certification for a
serious health condition at the time FMLA
leave is concluded, the employee may be ter-
minated. See also §825.213(a)(3).

§825.312 Under what circumstances may an em-
ploying office refuse to provide FMLA leave
or reinstatement to eligible employees?

(a) If an employee fails to give timely ad-
vance notice when the need for FMLA leave
is foreseeable, the employing office may
delay the taking of FMLA leave until 30 days
after the date the employee provides notice
to the employing office of the need for FMLA
leave. (See §825.302.)

(b) If an employee fails to provide in a
timely manner a requested medical certifi-
cation to substantiate the need for FMLA
leave due to a serious health condition, an
employing office may delay continuation of
FMLA leave until an employee submits the
certificate. (See §§ 825.305 and 825.311.) If the
employee never produces the certification,
the leave is not FMLA leave.

(c) If an employee fails to provide a re-
quested fitness-for-duty certification to re-
turn to work, an employing office may delay
restoration until the employee submits the
certificate. (See §§ 825.310 and 825.311.)
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(d) An employee has no greater right to re-
instatement or to other benefits and condi-
tions of employment than if the employee
had been continuously employed during the
FMLA leave period. Thus, an employee’s
rights to continued leave, maintenance of
health benefits, and restoration cease under
FMLA, as made applicable by the CAA, if
and when the employment relationship ter-
minates (e.g., layoff), unless that relation-
ship continues, for example, by the employee
remaining on paid FMLA leave. If the em-
ployee is recalled or otherwise re-employed,
an eligible employee is immediately entitled
to further FMLA leave for an FMLA-qualify-
ing reason. An employing office must be able
to show, when an employee requests restora-
tion, that the employee would not otherwise
have been employed if leave had not been
taken in order to deny restoration to em-
ployment. (See §825.216.)

(e) An employing office may require an em-
ployee on FMLA leave to report periodically
on the employee’s status and intention to re-
turn to work. (See §825.309.) If an employee
unequivocally advises the employing office
either before or during the taking of leave
that the employee does not intend to return
to work, and the employment relationship is
terminated, the employee’s entitlement to
continued leave, maintenance of health ben-
efits, and restoration ceases unless the em-
ployment relationship continues, for exam-
ple, by the employee remaining on paid
leave. An employee may not be required to
take more leave than necessary to address
the circumstances for which leave was
taken. If the employee is able to return to
work earlier than anticipated, the employee
shall provide the employing office two busi-
ness days notice where feasible; the employ-
ing office is required to restore the employee
once such notice is given, or where such
prior notice was not feasible.

(f) An employing office may deny restora-
tion to employment, but not the taking of
FMLA leave and the maintenance of health
benefits, to an eligible employee only under
the terms of the ‘““key employee’” exemption.
Denial of reinstatement must be necessary
to prevent ‘‘substantial and grievous eco-
nomic injury”’ to the employing office’s op-
erations. The employing office must notify
the employee of the employee’s status as a
“key employee” and of the employing of-
fice’s intent to deny reinstatement on that
basis when the employing office makes these
determinations. If leave has started, the em-
ployee must be given a reasonable oppor-
tunity to return to work after being so noti-
fied. (See §825.219.)

(g) An employee who fraudulently obtains
FMLA leave from an employing office is not
protected by job restoration or maintenance
of health benefits provisions of the FMLA as
made applicable by the CAA.

(h) If the employing office has a uniformly-
applied policy governing outside or supple-
mental employment, such a policy may con-
tinue to apply to an employee while on
FMLA leave. An employing office which does
not have such a policy may not deny benefits
to which an employee is entitled under
FMLA as made applicable by the CAA on
this basis unless the FMLA leave was fraudu-
lently obtained as in paragraph (g) of this
section.

Subpart D—What Enforcement Mechanisms

Does the CAA Provide?

§825.400 What can employees do who believe
that their rights under the FMLA as made
applicable by the CAA have been violated?

(a) To commence a proceeding, a covered
employee alleging a violation of the rights
and protections of the FMLA made applica-
ble by the CAA must request counseling by
the Office of Compliance not later than 180
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days after the date of the alleged violation.
If a covered employee misses this deadline,
the covered employee will be unable to ob-
tain a remedy under the CAA.

(b) The following procedures are available
under title IV of the CAA for covered em-
ployees who believe that their rights under
FMLA as made applicable by the CAA have
been violated:

(1) counseling;

(2) mediation; and

(3) election of either—

(A) a formal complaint, filed with the Of-
fice of Compliance, and a hearing before a
hearing officer, subject to review by the
Board of Directors of the Office of Compli-
ance, and judicial review in the United
States Court of Appeals for the Federal Cir-
cuit; or

(B) a civil action in a district court of the
United States.

(c) Regulations of the Office of Compliance
describing and 